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I.	 Introduction

The authors of this article are current or former prosecu-
tors of housing and employment discrimination cases for the 
California Department of Fair Employment and Housing 
(Department or DFEH). Housing discrimination claims make 
up about 40% of the cases handled by the Department’s Legal 
Division.1 This article presents the “anatomy” of a fair housing 
case brought under California law for practitioners new to this 
type of litigation. 

A housing discrimination case will sometimes look very 
similar to a case of employment-based discrimination; a cli-
ent will have been denied the opportunity to rent or purchase 
housing based on a protected characteristic, such as race. At 
other times a discrimination claim will arise in a context more 
familiar to practitioners of real property law: during an unlawful 
detainer; as a result of a decision made by a homeowners asso-
ciation; during the planning or development of an affordable 
housing project; or as part of a residential real estate transac-
tion. Successfully prosecuting or defending a claim of housing 
discrimination requires the knowledge of concepts borrowed 
from employment discrimination law, as well as familiarity with 
real property and landlord-tenant law. In addition, housing 
discrimination cases present unique procedural issues, such as 
standing, and require a re-thinking of compensable harm. By 
dissecting the housing discrimination case into its basic parts 
—procedure, proof, substantive law, and damages—the lawyer 
will be prepared to begin practicing in this rewarding and rela-
tively little-known area of the law. 

II.	 The Development of California Fair 
Housing Law

Federal fair housing law developed in the wake of employ-
ment discrimination law. Title VII of the Civil Rights Act of 
1964 prohibited employment discrimination on the basis of 
race, color, religion, sex, or national origin.2 Four years later, 
Congress made housing discrimination illegal for the first time 
in Title VIII of the Civil Rights Act of 1968, known as the Fair 
Housing Act (FHA).3 

Even before the federal law was enacted, California had 
made its own roundabout way to the prohibition of housing 
discrimination. The Unruh Civil Rights Act of 1959 required all 
“business establishments” to provide “full and equal accommo-
dations” regardless of race, color, religion, ancestry, or national 
origin. The California Legislature also passed the Rumford Fair 
Housing Act in 1963, although it did not become law until after 
it had been repealed by the voters4 and subsequently reinstated, 
after litigation before the California and United States Supreme 
Courts.5 In 1988, the FHA was expanded to include “familial 
status” and disability as protected categories. 6 California accord-

ingly amended the FEHA in 1993 to conform to federal law, 
and the housing discrimination provisions of the statute remain 
substantially similar today.7 

Practitioners looking for which substantive law to apply to 
a fair housing claim find two paths to follow—the Unruh Civil 
Rights Act and the Fair Employment and Housing Act. The for-
mer, is derived from case law interpreting Title VII and applying 
it, sometimes imperfectly, in the housing context, and the latter 
flows from California law.. 

To interpret claims of housing discrimination, both federal 
and state courts look to employment discrimination precedent. 
Federal courts have stated that Title VII analysis applies to fair 
housing claims or provides guidance.8 California courts have held 
that the basic principles of employment discrimination can be 
applied in the housing context.9 

California housing discrimination law must be “substantial-
ly equivalent” to the federal Fair Housing Act,10 meaning that 
state law must provide at least as much protection for the per-
son seeking or enjoying housing as the federal law provides. Yet 
California law is also independent from federal law and meant to 
be “liberally construed.”11 As explained by the Fair Employment 
and Housing Commission (FEHC), “…federal laws and their 
interpretations regarding discrimination in employment and 
housing are not determinative of the construction of [the 
FEHA] but, in the spirit of comity, shall be considered to the 
extent practical and appropriate.”12 

III.	 Procedural Issues in Housing 
Discrimination

Practitioners new to handling housing discrimination cases must 
familiarize themselves with the procedural issues unique to these 
claims, most importantly: standing, the role of the administrative 
agency (the Department), and the statute of limitations. Lawyers 
familiar only with employment discrimination must be especially 
aware of the differences between employment and housing. 

A.	 Exhaustion of Administrative Remedies

First, unlike an employment discrimination case, it is not 
necessary to exhaust any administrative remedy to perfect a 
housing claim before filing suit. For employment claims, an 
aggrieved applicant or employee must first obtain a right-to-sue 
from the Department, a prerequisite to the maintenance of a 
civil action for damages.13 In contrast, there is no administrative 
exhaustion requirement for civil actions for housing discrimina-
tion alleged under the FEHA. A person or organization claiming 
injury from a discriminatory housing practice may file a com-
plaint with the Department, which will investigate and attempt 
to resolve the dispute free of charge, but at the conclusion of the 
investigation the Department will not issue any “right-to-sue” 
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letter. 
Nor is there any requirement to administrative remedies 

under the Unruh Civil Rights Act (Cal. Civ. Code §§ 51-51.6, 
51.8-52) or Disabled Persons Act (Cal. Civ. Code §§ 54-55.3), 
although the Department has jurisdiction to investigate these 
claims. An injured party who wishes to file a civil suit for hous-
ing discrimination under the FEHA, the Unruh Civil Rights Act 
or the Disabled Persons Act may proceed directly to court. 

B.	 Statute of Limitations 

The statute of limitations for filing a housing discrimina-
tion claim under the FEHA is two years, 14 in contrast to a 
one year statute applicable to employment.15 The computa-
tion of the two-year period excludes any time during which 
an administrative investigation or accusation is pending with 
the Department.16 As noted earlier, a civil action may com-
mence regardless of whether a complaint has been filed with the 
Department, and may run concurrently with a DFEH investiga-
tion and prosecution.17 The statute of limitations for commenc-
ing a civil action for housing discrimination under the Unruh 
Civil Rights Act or Disabled Persons Act is one year.18 

C.	 Standing to Sue 

Standing in housing discrimination cases is an expansive 
concept and it is not atypical for one case to include multiple 
plaintiffs and defendants. Standing is available to any individual 
or group that can show “injury in fact” from any discrimina-
tory housing practice. 19 Whereas employment discrimination 
standing is limited to applicants and employees (also, in limited 
circumstances, independent contractors), standing for housing 
discrimination claims is not similarly limited to individuals 
applying for housing or already living in housing, but also may 
include groups such as fair housing organizations or testers. 

In its housing provisions, the FEHA broadly defines 
“aggrieved person” to include “any person who claims to have 
been injured by a discriminatory housing practice or believes 
that [he or she] will be injured by a discriminatory housing 
practice that is about to occur.”20 Consider application of this 
broad definition when a landlord refuses to rent an apartment 
to an applicant because of the race of the applicant’s spouse. 
Such discriminatory refusal to rent can injure the applicant, the 
applicant’s spouse, and any children or other adults with whom 
the applicant and spouse reside, regardless of age or relation-
ship to the applicant. Even the tenants to whom the landlord 
rented may be injured by the landlord’s discriminatory housing 
practices and thus, have standing to sue.21 For example, tenants 
who allege that because of their landlord’s discrimination against 
nonwhites they lost social, business, and professional benefits 
derived from living in an integrated community have standing 
to sue.22 Similarly, individuals who, without an intent to rent 
or purchase a home or apartment, pose as renters or purchasers 
to collect evidence of unlawful housing practices (“testers”) have 
standing to sue.23

Standing in housing discrimination cases extends even to 
community-based organizations that promote fair housing. An 
organization that can show a drain on its resources, either from 
a diversion of its resources or frustration of its mission, or both, 
has suffered a legally cognizable injury and has direct standing 
to sue.24 Thus, a fair housing group that diverted resources to 

investigate and counteract a complaint of discrimination against 
a landlord and incurred frustration of mission damages for cre-
ating and disseminating literature to redress the impact of the 
landlord’s discrimination on the local housing market has direct 
standing to sue the landlord.25 

Consider again the landlord who refuses to rent an apart-
ment to an applicant because of the race of the applicant’s 
spouse. If, before filing a lawsuit, the applicant filed a complaint 
with a fair housing organization that investigated the complaint 
and redressed the discrimination, then the applicant, the appli-
cant’s spouse, any children or other adults who reside with the 
applicant, and the fair housing organization all have standing to 
sue if each has suffered an injury in fact. 

An organization also has standing to sue for denial of a rea-
sonable accommodation under the FEHA’s prohibition against 
disability discrimination in housing. Thus, an organization 
operating drug and alcohol rehabilitation facilities, for example, 
that is denied a conditional use permit to remodel an existing 
building as a rehabilitation facility has standing to sue the city 
for denial of reasonable accommodation under the FEHA.26 
In the context of housing discrimination, even a fair housing 
organization that contracts with a city has standing to sue the 
city for violation of the FEHA’s prohibition against housing 
discrimination and retaliation.27 Thus, attorneys new to the 
area of fair housing must think in broad terms when identifying 
potential plaintiffs. 

D.	 Who Can Be Sued?

Like the number of potential plaintiffs in a housing dis-
crimination case, the pool of potential defendants can be large 
as well. Although most FEHA housing discrimination prohibi-
tions apply to an “owner” of a housing accommodation, many 
also apply to “any person,” and both “owner” and “person” are 
broadly defined.28 “Owner” includes a lessee, sublessee, assign-
ee, managing agent, real estate broker or salesperson, and any 
person who possesses a legal right of ownership or right to rent 
or lease a housing accommodation.29 “Person” includes “one 
or more individuals, corporations, partnerships, associations, 
labor organizations, legal representatives, mutual companies, 
joint-stock companies, trusts, unincorporated organizations, 
trustees, … receivers,… fiduciaries,”30 all individuals and enti-
ties included in the definition of “owner,” as well as institu-
tional third parties, including the Federal Home Loan Mortgage 
Corporation (Freddie Mac).31 By comparison, in most employ-
ment discrimination cases the defendant is typically a corporate 
employer or some other business-entity employer, although 
labor organizations and employment agencies also have liability 
for certain unlawful employment practices.32 Individuals who 
do not themselves qualify as employers may not be sued in their 
individual capacity under the FEHA for alleged discriminatory 
acts,33 except for instances of sexual harassment.34 

Given the FEHA’s broad definition of “owner,” individual 
liability extends beyond acts of harassment to acts of discrimi-
nation engaged in by individuals who may have no ownership 
interest at all in a housing accommodation. Thus, an individual 
who manages an apartment complex can be liable for discrimi-
nation under the FEHA for inquiring about an applicant’s 
national origin, for example, or for refusing to rent an apartment 
because of the applicant’s race.35 

First published in the California Real Property Journal, a quarterly publication of the Real Property Law Section of the State Bar of California



32 California Real Property Journal • Volume 27 Number 4

Banks, mortgage companies, and other financial institu-
tions are subject to suit if they engage in discriminatory lending 
practices.36 Like the Act’s employment provisions, the FEHA’s 
housing provisions also apply to state and local governments 
which, for example, can be liable for discriminatory land use 
practices, such as discriminatory zoning laws and denial of use 
permits.37 

Under the Unruh Civil Rights Act, which prohibits business 
establishments from discriminating in the provision of goods, 
services, and accommodations, a homeowners’ association is a 
“business establishment” subject to suit for violation of the Act’s 
prohibition against arbitrary discrimination in housing.38 

IV. 	 Substantive Law

After becoming familiar with the basic procedural rules 
applicable to a housing case, the practitioner needs to know 
the relevant substantive law. Practitioners new to this area but 
familiar with employment law will find additional protected 
classes, a wide variety of unlawful acts, and an evolving case 
law that both borrows from and departs from employment 
precedent. 

A.	 Protected Classes

Housing discrimination law covers more protected classes 
than employment law, including “source of income” and “famil-
ial status,” as well as other forms of “arbitrary” discrimination 
captured under the Unruh Civil Rights Act. The FEHA prohib-
its housing discrimination against any person because of race, 
color, religion, sex, sexual orientation, marital status, national 
origin, ancestry, familial status, source of income, or disability.39 
“Familial status” means the presence of one or more minor chil-
dren in the household.40 The Unruh Civil Rights Act,41 which 
covers housing as a type of “business establishment,”42 expands 
the protected classes to include all forms of arbitrary discrimina-
tion.43 Personal characteristics such as age44 and occupation45 
have found protection under the Unruh Act. 

B.	 Prohibited Acts

Prohibited acts of housing discrimination include: a refusal 
to sell, rent, or negotiate for housing; the provision of inferior 
terms, conditions, or privileges of housing; discrimination in 
lending; harassment; and refusal to provide reasonable accom-
modation for a person with a disability.46 Certain types of com-
munications about housing are also illegal: falsely representing 
that housing is unavailable; inquiring about a person’s race or 
sexual orientation; or making any statement that indicates a 
preference, limitation, or discrimination for or against a pro-
tected group.47 

C.	 Proof

Housing discrimination can be proven by intent or by 
adverse impact. For a case of intentional discrimination, the 
FEHA specifies that a violation “may be established by direct 
or circumstantial evidence.”48 In cases where direct evidence 
of discriminatory intent is lacking, courts apply the burden-
shifting analysis borrowed from McDonnell Douglas Corp. v. 
Green, 411 U.S. 792 (1973).49 To disprove disparate impact, 
a disputed practice must be proven “necessary to achieve an 

important purpose sufficiently compelling to override [its] dis-
criminatory effect and effectively [carry] out the purpose it is 
alleged to serve.”50

D.	 Typical Claims

Housing discrimination is a developing area of the law, 
with many issues still open for interpretation. Two common 
types of claims are harassment and reasonable accommodation. 
For each of these claims, theories borrowed from employment 
law often fit imperfectly in the housing context, where unique 
issues arise. 

1.	 Sexual Harassment

Courts addressing sexual harassment in housing borrow 
wholesale from Title VII, finding such harassment to be dis-
criminatory when it affects the “terms and conditions” of hous-
ing: “The harassment must be ‘sufficiently severe or pervasive’ to 
alter the conditions of the housing arrangement.”51 Whereas in 
employment the liability of an employer for sexual harassment 
committed by its agents and supervisors is a matter of black 
letter law, in a housing case, a court will likely apply traditional 
theories of agency liability to determine when a landlord is liable 
for harassment committed by a manager or other underling.52 
In other words, in a housing discrimination case, the question 
of vicarious liability involves a more fact-specific analysis. In an 
employment discrimination case, an employer is liable for the 
harassing conduct of any employee when it “knows or should 
have known” of the harassing conduct, yet “fails to take immedi-
ate and appropriate corrective action.” 53 Whether this standard 
applies to housing, such as in a claim for landlord liability for 
tenant-against-tenant harassment, is an open question, and the 
answer will be influenced by the particular real property context 
giving rise to the claim.54 

 Housing plaintiffs have additional theories of recovery for 
sexual harassment under the FEHA and the Unruh Civil Rights 
Act not shared by plaintiffs in employment discrimination cases. 
In housing cases, the harassing conduct may take the form of a 
discriminatory statement of preference55 or as unlawful coer-
cion, intimidation, or threat.56 Harassment that occurs in the 
landlord-tenant context could also be combined with a claim for 
breach of the implied covenant of quiet enjoyment or wrongful 
eviction.57 The Unruh Civil Rights Act (Cal. Civ. Code sec-
tion 51.9) provides yet another theory of liability for a landlord 
or property manager—as a party liable for sexual harassment in 
a business or service relationship. 

2.	 Reasonable Accommodation

Denial of reasonable accommodation, another common 
type of housing claim, likewise relies on the analysis developed 
in the employment context,58 but has developed in unique 
ways. Whereas employment litigation in this area focuses on 
whether and how an employee with a disability might remain 
on the job, in housing the emphasis is on whether a reasonable 
accommodation “may be necessary to afford a disabled person 
equal opportunity to use and enjoy a dwelling.”59 The notion is 
that a person with a disability might need a reasonable accom-
modation to enable him or her to use and enjoy housing in a 
way that is equal to a person without a disability. A housing pro-
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vider’s rules, policies, practices, or services must be bent, altered, 
or waived when necessary to accommodate a person with a 
disability.60 Common areas and amenities, and services attached 
to the housing, are included in this notion.61 Accommodations 
that would pose an “undue financial and administrative burden” 
on the housing provider, or require a “fundamental alteration 
in the nature of the program” are not considered reasonable 
(and are therefore not required).62 People with disabilities are 
also entitled to “reasonably modify” their living space if modi-
fication “may be necessary” to realize a “full enjoyment of the 
premises.”63 Claims for denial of reasonable accommodation, 
reasonable modification, or denial of access to common areas 
of a housing complex may also be made under the “Disabled 
Persons Act,”64 usually considered part of the group of statutes 
known as the “Unruh Civil Rights Act.” 

It is now fairly common for housing residents to request, 
and receive, the right to live with service or “companion” ani-
mals as a reasonable accommodation, even where a landlord or 
homeowners’ association has a “no pet” policy.65 The “innate 
qualities of a dog, in particular a dog’s friendliness and ability to 
interact with humans,” one California appellate court has held, 
“made it therapeutic” for a resident who had psychological dis-
abilities.66 An accessible parking space is another common rea-
sonable accommodation request. Even economic adjustments, 
such as permitting a tenant’s mother to co-sign an apartment 
lease when the tenant’s disability resulted in a lack of financial 
resources to meet the landlord’s qualifications, have been found 
to be a reasonable accommodation.67 

Although not a matter of black letter law, as it is in employ-
ment, housing providers are required to engage in a timely, 
good faith, interactive process with the person requesting an 
accommodation to determine whether an accommodation that 
is reasonable is available.68 During the interactive process, the 
wishes of the person with a disability should be given paramount 
consideration.69

California practitioners handling these types of claims 
should first look to the FEHA and the Unruh Civil Rights Act’s 
clear and strong statutory guidance, bearing in mind that the 
FEHA is intended to be construed liberally. Lawyers should then 
follow the threads of California and federal fair housing case 
law, all the while acknowledging that the real property context 
giving rise to the claims could alter the outcome. Both plaintiff 
and defense counsel must accept that many novel questions will 
arise for which there are no clear answers. The intent and pur-
pose of California’s fair housing laws must guide our practice: 
to preserve “[t]he opportunity to seek, obtain and hold housing 
without discrimination.”70

V.	 Damages

Having mastered the procedural and substantive law appli-
cable to the case, the practitioner must now turn to the question 
of damages. It is helpful here to discard any preconceived notion 
of damages for this dignity tort71 and take a fresh approach 
to the concept of compensable harm. Housing discrimination 
plaintiffs may recover the following types of damages: (1) actual 
damages; (2) emotional distress damages; (3) injunctive relief; 
(4) punitive damages; and (5) attorney fees.

A.	A ctual Damages

Individual plaintiffs are usually awarded actual damages 
based on their out-of-pocket expenses and lost housing oppor-
tunities.72 Out-of-pocket expenses may include moving, stor-
age, or travel costs incurred when alternate housing is sought; 
attorney fees paid to contest an eviction; wages lost to attend a 
hearing, deposition or trial; and, other expenses incurred to file 
and pursue a discrimination complaint.73 

Another form of actual damages is known as “lost housing 
opportunity,” where the “housing denied to the complainant 
was safer or closer to public transportation than the hous-
ing ultimately acquired by the complainant; [was located] 
in a quieter neighborhood[][or] nearer to shopping centers 
and better schools; provided areas where children could play; 
[was] closer to a relative’s house;” or was newly-built.74 To 
calculate an award for lost housing opportunity, a court will 
consider evidence that the housing denied and the housing 
ultimately acquired “are comparable in size, quality, [][and 
the like] in order that the plaintiff not be compensated for a 
loss not suffered.”75 Even if the denied housing was older and 
not as nice as the housing eventually obtained, lost housing 
opportunity damages may still be awarded; as is taught in law 
school, real property is unique, and the court will not “second 
guess what complainants’ opinions about the [lost housing] 
would have been after they were prevented from viewing it.”76  
	 Organizational plaintiffs also may be owed actual dam-
ages to the extent that the discriminatory practice diverted their 
resources and frustrated their mission.77 Diversion of resources 
damages may be awarded where a defendant’s discrimination:

perceptibly impaired [a fair housing organization’s] 
ability to provide counseling and referral services for 
low- and moderate-income homeseekers. []Such con-
crete and demonstrable injury to the organization’s 
activities - with the consequent drain on the organiza-
tion’s resources - constitutes far more than simply a 
setback to the organization’s abstract social interests.78

Organizational plaintiffs must show “concrete drains on 
their time and resources” in order to be eligible under a diversion 
of resources theory.79 In other words, an organizational plaintiff 
must prove that instead of spending its resources on its ordinary 
work, it spent its resources on other work created by the defen-
dant’s discriminatory conduct.80 “To determine a value for the 
diversion of resources caused by[][a particular] claim, the court 
may consider [][an organization’s] records of time and overhead 
costs attributable to pursuing such claim.”81 Evidence of such 
damage includes records of time the fair housing organization 
spent “investigating and attempting to resolve the violations 
which form the basis of the [][discrimination complaint],” and 
“the hourly rate [][for] such time, based on the []salary, fringe 
benefits, [and] a portion of office overhead” attributed to the 
employee who investigated the claim.82 

Another category of actual damages applicable to organiza-
tional plaintiffs is known as “frustration of mission” damages,83 
which requires a showing that the organization will have to 
spend resources to counteract the harm caused to the organiza-
tion’s mission.84 This type of damage award may include “design, 
printing, and dissemination of literature aimed at redressing the 
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impact [the defendant’s] discrimination had on the [] housing 
market”85 and increased educational and counseling programs 
“to rebut any public impression [unlawful] advertisements 
might generate [communicating] that [] discrimination in hous-
ing is permissible.”86

B.	 Damages for Intangible Loss: Humiliation, 
Embarrassment, and Emotional Distress

The FEHA authorizes courts to award emotional distress 
damages as “actual damages” caused by housing discrimination.”87 
“Actual damages are ‘compensatory damages [that] include non-
quantifiable general damages for emotional distress and pecuni-
arily measurable special damages for out-of-pocket losses.’”88

The FEHA does not provide courts with factors to consider 
in determining the amount of emotional distress damage to 
award a housing discrimination plaintiff.89 However, in evaluat-
ing emotional distress claims, practitioners should keep in mind 
that courts may borrow principles used in employment discrimi-
nation cases by considering evidence of an aggrieved party’s’ 
nightmares, stress level, health, family relationships, sleeping 
habits, eating habits, and personality changes.90 Courts and 
juries may also refer to the factors enumerated in the FEHA:

1.	Physical and mental well being;

2.	Personal integrity, dignity, and privacy;

3.	Ability to work, earn a living, and advance in his or her 
career;

4.	Personal and professional reputation;

5.	Family relationships; or

6.	Access to the job and ability to associate with peers and 
coworkers.91

Finally, practitioners should keep in mind that “there is no 
fixed or absolute standard by which to compute the monetary 
value of emotional distress, and the jury must necessarily be 
left to the exercise of a wide discretion, to be restricted by the 
appellate court only when the sum awarded is so large that the 
verdict shocks the moral sense and raises a presumption that it 
must have resulted from passion or prejudice.”92 

C.	U nruh Statutory Damages

Housing discrimination plaintiffs may allege violations 
of the FEHA and the Unruh Civil Rights Act.93 In contrast, 
employment discrimination plaintiffs may not allege Unruh 
Civil Rights Act violations.94 Under the Unruh Act, a plaintiff 
may be awarded “up to a maximum of three times the amount 

of actual damage but in no case less than four thousand dollars 
($4,000), and any attorney’s fees that may be determined by 
the court in addition thereto.”95 A complainant pursuing an 
administrative remedy through the FEHC must choose between 
recovering Unruh Civil Rights Act statutory damages or FEHA 
damages.96

D.	 Injunctive Relief

Plaintiffs in a fair housing case may also seek injunctive 
relief, including “the issuance of a temporary or permanent 
injunction, or temporary restraining order, or other order, as it 
deems appropriate to prevent any defendant from engaging in or 
continuing to engage in an unlawful practice.”97 Such remedies 
may include, for example, an order that the defendant cease and 
desist from engaging in the unlawful conduct;98 develop, imple-
ment, and post policies consistent with the FEHA;99 or provide 
and attend discrimination prevention training at the defendant’s 
own expense.100 

E.	 Punitive Damages

Courts also may award punitive damages,101 for which 
there is no cap under the FEHA.102 To obtain an award, a 
plaintiff must prove, by clear and convincing evidence, that the 
“defendant has been guilty of oppression, fraud, or malice.”103 

While the FEHA does not provide courts factors to con-
sider in determining the amount of punitive damages to award, 
practitioners may find instructive the guidelines the FEHC fol-
lows in determining civil penalties. The FEHC determines the 
amount of civil penalties to award by evaluating evidence of the 
following:

1.	Willful, intentional, or purposeful conduct;

2.	Refusal to prevent or eliminate discrimination;

3.	Conscious disregard for fair housing rights;

4.	Commission of unlawful conduct;

5.	Intimidation or harassment;

6.	Conduct without just cause or excuse; or

7.	Multiple violations of the Fair Employment and 
Housing Act.104

F.	A ttorneys’ Fees

Reasonable attorneys’ fees and costs also are available to the 
prevailing party in housing discrimination cases.105 However, 
when a case involves a public agency, fees and costs may not be 
awarded to or against any state agency.106 

Remedies Comparison

FEHC Court
Employment Housing Employment Housing

Actual Damages
Cal. Gov’t Code § 
12970(a)(3).

Cal. Gov’t Code § 
12987(a)(4).

For fair housing organiza-
tions: Havens Realty Corp. 
v. Coleman, 455 U.S. 363 
(1982).

Cal. Gov’t Code § 
12965(c)(3).

Cal. Gov’t Code § 
12989.2(a).

For fair hous-
ing organizations: 
Havens Realty Corp. 
v. Coleman, 455 U.S. 
363 (1982).
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Emotional 
Distress Damages

Cal. Gov’t Code § 
12970, subd. (a)(3).
- Statutory cap on non 
pecuniary losses in employ-
ment cases heard by the 
FEHC of $150,000.

Cal. Gov’t Code § 12987.
- No statutory cap on dam-
ages. 

Cal. Gov’t Code § 
12965(c)(3).
- No statutory cap on 
damages.

Cal. Gov’t Code § 
12989.2(a).
- No statutory cap on 
damages.

Injunctive Relief

Cal. Gov’t Code § 
12970(a)(5).
- Called Affirmative Relief

Cal. Gov’t Code § 
12970(f ).
- Commission can give 
order to state licensing 
agency if unlawful prac-
tice occurred in connec-
tion with exercise of state 
license/privilege

Cal. Gov’t Code § 
12987(a)(2).
- Called Affirmative Relief

Cal. Gov’t Code § 
12987(c).
- Commission can give 
order to state or federal 
licensing agency if unlawful 
practice occurred in connec-
tion with exercise of state or 
federal license/privilege

Cal. Gov’t Code § 
12965(c)(3).

Cal. Gov’t Code § 
12989.2(a).

Punitive Damages

Called Administrative Fines 
- Must meet Cal. Civ. 
Code § 3294
- In combination with 
emotional distress, up to 
$150,000, per aggrieved 
person per respondent 
(Cal. Gov’t Code § 
12970(a)(3) and (5).)
- Payable to the General 
Fund
- None assessed against 
public entity (Cal. Gov’t 
Code § 12970(d).)

Called Civil Penalty 
- Must meet Cal. Civ. 
Code § 3294 (Cal. Gov’t 
Code § 12987(b).)
- Not to exceed $10,000 
for first violation; not to 
exceed $25,000 for second 
violation in five years; not 
to exceed $50,000 for two 
or more violations in seven 
years (Cal. Gov’t Code § 
12987, subd. (a)(3).)
- Payable to complainant

Cal. Gov’t Code § 
12965(c)(3).
“A court may grant 
as relief in any action 
filed pursuant to this 
subdivision any relief 
a court is empowered 
to grant in a civil 
action brought pursu-
ant to subdivision (b), 
in addition to any 
other relief that, in 
the judgment of the 
court, will effectuate 
the purposes of this 
part.”

Cal. Gov’t Code § 
12989.2(a).
“[T]he court may 
award the plaintiff 
or complainant . . . 
punitive damages. . 
. .”

Attorney’s Fees

Cal. Gov’t Code 12987(a)
(3).
“The commission may 
award the prevailing party, 
other than the state, reason-
able attorney’s fees and costs 
against any party other than 
the state.”

Cal. Gov’t Code § 
12965(b).
“[T]he court, in 
its discretion, may 
award to the prevail-
ing party reasonable 
attorney’s fees and 
costs. . . except where 
the action is filed by 
a public agency or a 
public official, acting 
in an official capacity.”

Cal. Gov’t Code § 
12989.2(a).
“The court may, at its 
discretion, award the 
prevailing party, other 
than the state, reason-
able attorney fees and 
costs . . . against any 
party other than the 
state.”

Waiver of Unruh 
Damages

Cal. Gov’t Code § 12987, 
subd. (e).
Injured party must make 
written election to receive 
either FEHA damages or 
Unruh statutory damages; 
cannot recover both.

Cal. Gov’t Code § 
12987, subd. (e).
Injured party must 
make written elec-
tion to receive either 
FEHA damages or 
Unruh statutory dam-
ages; cannot recover 
both.
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VI.	C onclusion

Congratulations! You have now completed your course on 
the basic anatomy of a fair housing case. Housing discrimination 
persists in California as a pernicious social problem that has a 
widespread impact on the cultural and economic opportunities 
of persons who are denied the right to live where and how they 
choose. We hope that we have provided you with the founda-
tion upon which you can begin, or expand, your work in this 
engaging area of the law. 
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1.		  True/False	 Before initiating a civil suit for housing 
discrimination, plaintiff must obtain a right-to-sue let-
ter from HUD or the California Department of Fair 
Employment and Housing.  

2.		  True/False	 In some areas, California’s fair housing law 
provides more rights to applicants and residents when 
compared with federal law, and in some areas in pro-
vides fewer rights.  

3.		  True/False	 The statute of limitations for bringing an 
Unruh claim for housing discrimination is one year.  

4.		  True/False	 The statute of limitations for bringing a 
FEHA claim for housing discrimination is one year.  

5.		  True/False	 A plaintiff alleging housing discrimination 
need not be a member of a protected class to state a 
claim.  

6.		  True/False	 The FEHA makes it illegal not only to deny 
an apartment to a prospective tenant because of his 
or her membership in a protected group, but also to 
make any statement that indicates any preference for or 
against a protected group.  

7.		  True/False	 Housing is a type of “business establish-
ment” covered by the Unruh Civil Rights Act, Cal. Civ. 
Code §51.  

8.		  True/False	 Where plaintiff has direct evidence of 
a housing provider’s intent to discriminate, courts 
will apply the burden-shifting analysis developed for 
employment discrimination cases in McDonnell Douglas 
Corp. v. Green, 411 U.S. 792 (1973).  

9.		  True/False	 If a housing discrimination plaintiff pres-
ents a prima facie case that a facially neutral policy has 
a disparate impact on a protected group, the burden 
shifts to the housing provider to prove that the policy is 
necessary to achieve an important purpose sufficiently 
compelling to override its discriminatory effect, and to 
effectively carry out the purpose it is alleged to serve.  

10.		 True/False	 The question of whether the owner of hous-
ing will be held liable for sexual harassment committed 
by a managing agent will depend on the housing con-
text in which the complaint arises.  

11.		 True/False	 A housing provider has a duty to grant a 
reasonable accommodation when a plaintiff shows that 
he or she would be unable to live in the housing without 
an accommodation.  

12.		 True/False	 A housing provider’s duty to provide reason-
able accommodation does not extend to the common 
areas of a housing complex.  

13.		 True/False	 The duty to provide a reasonable accom-
modation for a pet is limited to guide dogs, signal dogs, 
or service dogs.  

14.		 True/False	 A landlord may be required to change its 
rental procedures, for example by permitting another 
person to co-sign for an apartment, to accommodate a 
person with a disability.  

15.		 True/False	 The FEHA provides for an independent 
cause of action for failure to engage in a timely, good 
faith, interactive process in housing accommodations.  

16.		 True/False	 A landlord may make permission to modify 
housing to make it more accessible for a physical dis-
ability upon an agreement by the tenant to restore the 
interior of the premises to the condition that existed 
before the modification, other than for reasonable wear 
and tear.  

17.		 True/False	 Housing discrimination plaintiffs may 
recover money damages for “lost housing opportunity,” 
based on a comparison between the housing they were 
denied and the housing they ended up living in.  

18.		 True/False	 A community-based fair housing organiza-
tion can recover damages for the educational efforts it 
undertakes after housing discrimination has occurred.  

19.		 True/False	 Like a lodestar calculation of attorney’s fees, 
fair housing councils can recover “diversion of resourc-
es” damages for staff time multiplied by a reasonable 
hourly rate, including overhead.  

20.		 True/False	 Under the Unruh Civil Rights Act, a pre-
vailing plaintiff can recover three times the amount of 
actual damages or, at a minimum, $4,000.  
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