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Dcar Director Cornez,

We respectfully request that you conduct a priority review, per Governent Code Section
j 1349.7, of item 22 in State Allocation Board Form 50-04, Applicationfor Funding,
incorporated by retèrcnce in California Code of Regulations title 2, section 1859.2. This
regulation, known as the "60 Percent Commensurate" regulation, requires certification that the
School Facility Program project cost estimate. developed by the architect of record or the design
professional, indicates that the estimated costs for construction of the school facility project are
at least 60 percent of the total grant amount provided by the State and the district's matching
share.

It has come to our attention that the regulation may lack reference to law, a required standard
assessed in an OAL review as set forth in Government Code Section 11349.1. In addition to a
possible lack of reference to la'-v, this regulation may actuaJly contradict Education Code section
17070.63( c) which provides that school districts shall retain any project savings achieved by the
district's "effcient and prudent expenditure" of funds and use those savings for other "high
priority capital outlay purposes."

Of further concern is it appears that the State Allocation Board may have received inaccurate
information when considering the adoption of this regulation in June, i 999. Subsequently, the
OAL was provided the same, possibly inaccurate, information when conducting its original
review of the regulation in 1999.

The attached Final Statement af Reasons, submitted to the OAL in 1999 by the Offce of Public
School Construction on behalf of the State Allocation Board, describes the reason for the
regulation "to prevent districts from circumventing the intent of the law in regard to grant
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apportionments and the use of project savings." The document goes onto provide, under
"Example I,"the types of uses of savings that are "not eligible" under the School Facility
Program. The ineligible savings uses listed include swimming pools, enhanced athletic field
development and enhanced non-teaching station facilities.

We do not find any reference in law that prohibits capital outlay from including swimming pools
and enhanced athletic fields. While there may be merit in considering legislation to limit the use
of project savings, the law does not currently provide such a limit. On the contrary, the law
states that "any savings" obtained by the district "shall" be used for other high priority capital
outlay purposes.

Furthermore, please see the attached State Allocation Board transcript dated June, 1999, pp. 30-
31. In his presentation to the board, Mr. Hancock, assistant executive offcer to the State
Allocation Board, states that the 60 Percent Commensurate regulation was necessary because
some school districts used savings for "areas not approvable under the program."

We believe Mr. Hancock's statement to the board justifying the 60 Percent Commensurate
regulation may have been inaccurate for reasons previously stated.St~
Darrell Steinberg, Chair
Senate Rules Committee

cc: Senator Alan Lowenthal, Chair, Senate Education Committee

Attachments



FINAL STATEMENT OF REASONS

ntle 2,

Division 2.
Chapter 3

Subchapter 4.
Group 1.
Subgroup 5.5

Administraion
Financial OperatIons
Department of General Services
Ofce of Public School Construction
State Allocation Board
Regulations relating to the Leroy F, Greene School Facilties Act of 1998

Application For Funding. Form SAB 50-04 (Rev, 10199)

Specifc purpose of the regulation

To amend the Application For Funding, Fomi SAB 50.04, to require that all requests for new constcton
fuding Include a cost estimate for the work in the plans and specifietions and any deferre Items of
constructon that Is at least 60 percent or the state and district funding for the project. To amend the form to

make nonsubstntive changes,

! '

Need for the regulation

Regulation Section 1859.103 provides that a dlstct may expend the savings not needed
for a project on other high priorit, capital facility needs of the. district. Severar situations
have surfaced that allow districts to receive an excessive amount of project savings,
thereby diverting signifcant amounts of proposition 1A /unding to purposes not
otherwise eligible under the SFP,

On June 23, 1999, the State Allocation Board (SAB) adopted an amendment to the
instructions on the Application For Funding, Form SAB 50-04, which adds a requirement
that the plans and specifcations (P & S) must include a cost esimate for the
construction work represented in the P & S that is at least 60% of the total grent amount
and the distrct's matching shere. The SAB instrcted the opse to file this amendment
as an emergency to Immediately prevent distrcts from circumventing the intent cr the
law In regard to grant apportionments and th use cr project savings.

Example 1: Pupil grants are calculated to provide classrooms plus all necessary support
facìities for a specific number of pupils, Plans for some projects are being submitd
that do not provide the number of teaching stations for the puplis that justifd the grants

or do not include support facliitles. By eliminating these facilities a large amount of
artificial savings is created. Some districts are proposing to use these projec savings on
items such as swimming pools, enhanced athletic field developmant, enhanced non-
teaching station facilties and other facilities or development not eligible under the SFP,
The SAB is not opposed to using savings for these Items, but not at the expnse of
providing adequate. teaching stations and support faciliies for the pupils who generated
the grants, The Application For Funding, Form SAB 50-04, already requires the
applicant district to identif the grade level and number of classrooms in the project in
sections two and three. respectively. Adding the 60% requirement will ensure that
adequate facilities are constructed with the grant amount provided by th state and the
district's matching share.
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Example 2: A school district receives a new construction grant to provide classrooms for
600 elementary pupils which requires that 24 teaching stations be provided within a
grant amount of $3,120,000. The district is currently leasing a large number of
relocatable classrooms and proposes to buy them out at a cost of $40,000 each, which
equals $960,000. If this were allowed under current regulations, the district would realize
project savings of $2,160,000. The OPSC does not believe that It was the intent of the
law to allow a windfall of savings such as this, In this example, 60% of the grant amount
is $1,872,000.

The 60% requirement for modernization projects has already been included as an
amendment to the final regulations that were submited to th Ofce of Administrative
Law on June 15, 1999.

During the public comment period staff identified six non-substantive clerical errrs and
changes that require amending page 1 of 4 of the Form 50-04. These changes have
been included in the certification request and are identifed by underfine and strikeout in
paragraph 1, sentence two and three, paragraph 3, sentence three, paragraph 4,
sentence eight and paragraph 5, sentence three and six,

Tethnical documents relied upon

None

Section 18sg.21, SFP Applicaon For Funding
section 1859.50. Calculations to Detemrna New Construction Baseline Eligibilit
secton 1ll.70. General

section 1859.74.1. SIte Acquisition Guidelines
secton 1859.76, AddlUonal Grant for Site Development Coats

Seion 1859.B1.1. 5ete Apportonmen for Site AcqulslUon and Degn Costs

Mon 1859.100. Rescted On-olng and MaJor Maintenance Fund

Se 185.101. Distric that ara Exempt from the Speifed Annual Depoit
Section 1659.102 Maintenance Plan

Speifc purpose of the reulation

To amend the date referenced in these regulations for the Application For Funding, Form SAB 50-04 (Rev.

10/99)

Need for the regulation

It is necessary to amend all regulations that reference a fonn when the fonn is being amende,

Technical documents relied upon

None

Alternatives to the proposed regulatory action that would be as effective and less burdensome to
private persons.
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The SAB finds that no altematlves it has considered would be more effecllve in carring out the purpse of
the proposed regulations or would be as effective and iess burdensome to affected private persons than the
proposed regulations.

Alternatives to the proposed regulatory actions that would lessen any adverse economic impact on
small business,

The SAB detennined that the proposed regulations do not affect smali businesses.
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