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YNOPSI

The issue presented to the Office of Administrative Law (“OAL”) is whether rules
concerning employees’ request for absences and use of sick leave issued by the
Department of Water Resources (“DWR” or “Department”) contain “regulations,”
which are invalid unless adopted pursuant to the Administrative Procedure Act
(“APA™).

Applied to DWR employees who have attendance problems, the rules place
conditions on (|) requests for absences (e.g.. vacation. personal holiday, personal

1 1998 OAL D-46




eave. leave without pav, Sawrday noliday, compensaung ume olt. cle, and {(2)
use of sick leave.

AL has concluded that:

(1) the rule requiring employees to submit all requests for absences (except
for sick or tamity sick leave) one day in advance of the planned leave is a
“regulation” under the APA, but is nonetheless exempt from the APA
because it relates solely to the internal management of DWR and does not

involve a matter of serious consequence involving an important public
interest.

(2) rules concerning the use of sick leave suppiement validly issued
requirements by prescribing what constitutes verification of illness, as well
as the adverse consequences that could result from the failure to produce
proper substantiation, are “regulations” within the meaning of the APA.

The challenged DWR rules concerning use of sick leave clearly contain
“regulations” within the meaning of the APA. The key issue is whether they fall
within the internal management exception. Governing law provides that agency
rules (here, those concerning verification of sick leave) do not fall within the
internal management exception if the rules involve matters of serious consequence
involving an important public interest. OAL concludes that the challenged rules
implicate two such matters: (1) the public interest in protecting the privacy of
individuals’ medical history and records and (2) the public interest in having fair

and appropriate standards governing the suspension, demotion, and dismissal of
public employees.

Sick leave verification rules may, it appears, be validly adopted in any one of three
ways:* (1) by the Department of Personnel Administration (“DPA”) through a duly
adopted regulation, (2) in a memorandum of understanding (“MOU”) resulting
from the collective bargaining process® and approved by the Legislature, and (3)
by DWR,* through a regulation adopted pursuant to the APA, if such a DWR
regulation is consistent with governing law, including any DPA sick leave
regulations and any applicable MOU provisions.

[
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Lewlsiature nas directed the Department of Parsonnel Aaminisaaion o adopt

e
regulations concerning “satstactory proot ot the necessity tor sick feave,™
Though uncoditied rules have been issued by DPA. detailed regulations specifying
how iflnesses may be verified (in the case of empioyees identified as having
attendance problems) have not been adopted. Procedures for protecting the
contidentiality of sensitive medical information obtained through the verification
process have not been incorporated into duly adopted regulations.

ISSUE

The California State Employees Association (“CSEA” or “requester”), has asked
OAL to determine whether DWR rules concerning requests for absences and use
of sick leave were issued in violation of the APA.

ANALYSIS

I. IS THE APA GENERALLY APPLICABLE TO THE
QUASI-LEGISLATIVE ENACTMENTS OF THE
DEPARTMENT OF WATER RESOURCES?

For purposes of the Administrative Procedure Act (“APA™), Government Code
section 11000 defines the term “state agency” as follows:

“As used in this title [Title 2. Government of the State of California
(which title encompasses the APA)], 'state agency' includes every state

office, officer, department, division, bureau, board, and commission.
[Emphasis added.]”

The APA further clarifies or narrows the definition of "state agency" from that in
Section 11000 by specifically excluding "an agency in the judicial or legislative
department of the state government."® The Department is in neither the judicial
nor iegislative branch of state government.” Clearly, the Department is a "state
agency" within the meaning of the APA, and unless the Department is expressly

(ad
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empted frrom the AP AL e APA cenerally appicanle 1o the Deparument.,

tfl. DO THE DEPARTMENT’S RULES CONCERNING REQUESTS
FOR ABSENCES AND USE OF SICK LEAVE CONTAIN
“REGULATIONS” WITHIN THE MEANING OF
GOVERNMENT CODE SECTION 113422

Government Code section 11342, subdivision (g), defines "regulation” as:
"...every rule, regulation, order, or standard of general application or the

amendment, supplement, or revision of any rule, regulation, o-der, or

standard adopted by any state agency to implement, interpret. or make

specific the law enforced or administered by it. or to govern its procedure
... . [Emphasis added.]"

Government Code section 11340.5, authorizing OAL to determine whether agency

rules are "regulations," and thus subject to APA adoption requirements, provides
In part:

"(a) No state agency shall issue, utilize, enforce, or attempt to enforce any
guideline, criterion, bulletin, manual, instruction, order, standard of general
application, or other rule, which is a 'regulation’ as defined in subdivision
(g) of Section 11342, unless the guideline, criterion, bulletin, manual,
instruction, order, standard of general application or other rule has been

adopted as a regulation and filed with the Secretary of State pursuant to [the
APA]. [Emphasis added.]"

In Grier v. Kizer,’ the California Court of Appeal upheld OAL's two-part test' ag
to whether a challenged agency rule is a "regulation” as defined in the key
provision of Government Code section | 1342, subdivision (g):

First, is the challenged rule either:

. arule or standard of general application, or
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. amodification or SUppiement to such 4 ruje”
Szcond, has the chailenged rule been adopred by the agency 1o either:

. implement, interpret, or make specitic the law enforced or administered by
the agency, or

. govern the agency's procedure?

If an uncodified rule fails to satisfy either of the above two parts of the test, QAL
must conclude that it is nor a "regulation” and snor subject to the APA. In applying
the two-part test, however, QAL is mindful of the admonition of the Grier court:

" because the Legislature adopted the APA to give interested persons the
opportunity to provide iInput on Proposed regulatory action (Armistead,
supra, 22 Cal.3d at p. 204, 149 Cal. Rptr. [, 583 P.2d 744), we are of the

view that any doubt as to the applicability of the APA's requirements should
be resolved in favor of the 44 [Emphasis added.]"

A.  ARE THE CHALLENGED RULES "STANDARDS OF
GENERAL APPLICATION?”

a “Corrective Memorandum” that was issued to a DWR employee by a DWR
manager, and was attached to CSEA s request for determination.'? In particular,
CSEA challenges the tollowing provisions of the corrective memorandum:

“Request for Absences ( except sick/family sick leave)

All requests for absences (vacation, personal holiday, personal leave, leave
without pay, Saturday holiday, compensating time off, etc.) must be
submitted ... ar least one day in advance of planned leave. Requests for
absences, except for sick/famiiy sick leave, wil| be submitted on the

n
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ST

Absence Reguest DWR Form 2872 regaraiess or e amount ol time off
requested.

“Sick/Family Sick Leave

“Routine medical and denta] examinations must he approved at least two
working days in advance or the absence will not be approved. Unexpected
illnesses which prevent you from coming to work at the beginning of the
day shall be reported by 9:00am. . ..

“Upon your return to work, you will be expected to produce a signed
physician’s substantiation. The substantiation will provide the following
specific information concerning the illness of yourself or family member:

a. The nature of your iilness. In the case of illness of a family member,

the substantiation must state the nature of the illness, and that your
care was required.

b. Did [the physician)] personally see you or family member, and
provide treatment during this illness?

c. Did [the physician] authorize disability for this illness? If so, the
beginning and ending dates of the disability shall be furnished.

d. If disability was not authorized, what symptoms made it necessary for
you to be off work.

“Failure to follow these procedures or to provide adequate substantiation
will result in denial of the sick leave request and any absence will be
recorded as AWOL [absence without leave]

“[Par.]

“.. . Unless you show immediate and substantial improvement in the areas
of punctuality, attendance, . . | disciplinary actions up to, und including,
fermination may be taken against you. [Emphasis added.}”
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USEA argues that

“This request for determination on the (DWRY is comained in the Corrective
Memorandum . ... This rule is a policy of the DWR Statewide and I (Mac
Proctor) was informed of this by Robert Highhill of the DWR Labor
Relations statf. The entire Corrective Memo s attached. . .. The pertinent
portion of the Corrective Memorandum is contained in the sections on page
3. ‘Request for Absences (except sick/family sick leave) and Sick/Family
Sick Leave.” This is DWR’s Policy on Attendance Restriction Guidelines: ~

“This rule is being used to AWOL and Dock employees of DWR. This rule
is being used in Adverse Actions, because [when] an excuse is required and
ordered the employee has to pay a $5.00 co-pay each time for a doctor’s
excuse. Single parents such as [the employee| are being economically
disadvantaged because they have to pay to g0 to and from the doctor when

their children are sick. This rule is clearly an abuse of administrative
authority,

“The [DWR] is in violation of Government Code Section 113475 [now

section 11340.5] and has created regulation as defined in Government Code
Section 11342,

“It should be noted that because the ruje requires ‘the nature of your
tllness[,]” the rule is a circumvention of [1990] OAL Determination No. 16
(Docket No. 89.023) . ... This rule has no MOU provision. This is a
Statewide rule and has public applicability under APA[] [i.e.,] family

members are not state employees and the nature of family member illness is
also requested.”"?

The determination, 1990 OAL Determination No. 16 (referred to above in the
fourth paragraph of CSEA’s quoted argument), concerned the standard state
government form “634.” This form’s full designation is "Absence and Additional
Time Worked Report," State of California Standard Form 634. 199 OAL
Determination No. 16, responding to a request alleging that the Department of
Personnel Administration had a policy requiring state employees using sick leave

7 1998 OAL D-46



(0 st the speciiic nature of their tlness in biank s orthe Form 054, sonciuded that
the DPA poticy violated the APA

I, 1ts response to the request for determination, DWR argues that the challenged
rules in the corrective memorandum are nothing more than a retlection of the
comprehensive labor relations Memorandum of Understanding (“MOU™)!S
negotiated between the California State Employees Association and the State of
California for Bargaining Unit I. DWR states:

“. .. [T}hese instructions do nothing more than notify [the employee] that;:
due to her poor attendance, the provisions of the Memorandum of
Understanding (hereinafter "MOU”) allowing the employer to require

substantiation of sick leave will be applied. This does not create new
obligations for the employee.”'s

[n an effort to determine whether the rules in the corrective memorandum are
“regulations” that must be adopted pursuant to the APA, or are, in actuality,
nothing more than a restatement of the terms of a negotiated labor contract, QAL
has examined Article 8 of the MOU and determined that DWR has the authority,

under contract, to define the conditions for verification of an employee’s need for
sick leave:

“Article 8: Leaves

“8.2 Sick Leave

“(a) As used in this Section, ‘sick leave’ means the necessary absence from
duty of an employee because of:

(4) Absence from duty for attendance upon the employee’s ill or
injured mother, father, husband, wife, son, daughter, brother, or sister,
orany person residing in the immediate household.

“(d) The department head or designee shall approve sick leave only after

having ascertained that the absence is for an authorized reason and may
require the employee 1o submit substantiating evidence including, but not
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SIITC FO. N IC i VCPITICGTION. LSS DRACiioner vertrieation.
Such substantiation shail include. but not be limited to. the veneral narure
of the emplovee s illness or and prognosis. 1t the department head or
designee does not consider the evidence adeguare, the request for sick leave
shall be disapproved.

“(e) Anemployee shall not be required to provide a physician’s
verification, or a licensed practitioner’s verification of sick leave when
he/she uses up to two (2) consecutive days of sick leave except when:

(1) the employee has a demonstrable pattern of sick leave abuse; or

(2) the supervisor believes the absence was for an unauthorized
reason; or

(3) the employee has an above average use of sick leave.'”
[Emphasis added.]”

OAL must also review statutes administered by the Department of Personnel
Administration (“DPA”). The Government Code mandates DPA to adopt
regulations that govern how state agencies must treat the subject of employee sick
leave and the verification of illness that may be required by individual state

agencies. Government Code section 19859 (last amended in 1983) provides in part
that:

“Each state officer or employee is entitled to [sick] leave with pay, on the
submission of satisfactory proof of the necessity for sick leave as provided
by rule ot the department.'* [Emphasis added.]”

The DPA has adopted regulations which permit the state agencies, including
DWR, to implement a policy of verification of the need for sick leave. Title 2,
CCR. section 599.749 (last amended substantively in 1954)" provides in part:

“The appointing power shall approve sick leave only after having

ascertained that the absence was for an authorized reason and may require
the employee to submit substantiating evidence including, but not limited
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Ooa phvsicnan s certiticate. 11 the APPOIUNG POWCr does not consider the
cvidence adequate, the request for sick leave shall be disapproved. ="

|Emphasis added.]”

There are no MOU provisions, statutes or statewide regulations that specifically
address the conditions required for the verification and substantiation of illness
that constitute sick leave.”’ The same is true for the requirement that requests for
anticipated absences be submitted one day in advance.

Do the DWR Challenged Rules Contain Standards of General Application?

For an agency rule to be "of general application" within the meaning of the APA,

it need not apply to all citizens of the state. It is sufficient if the rule applies to all
members of a class, kind or order.?

DWR argues that the challenged rules are not rules of general application:

“The memorandum to [the employee] instructing her to produce a
physician’s substantiation upon return to work is not a rule of general

application. It does not apply to all employees and it is not used by other
State agencies. . . .* [Emphasis added.]”

OAL understands DWR’s argument to be that the substantiation rules do not apply
to all state employees, and therefore, are not rules of general application,

CSEA argues that:

“.. .This is a Statewide rule and has public applicability under APA[,] [i.e.]
family members not state employees and the nature of family member
illness is also requested.” [Emphasis added.]”

[n order for a rule to have general application, it need not apply to a// employees
of the state or a/l employees of one state department; it need not have applicability

to the public. A rule has “general application” if it applies to all members of a
class. kind or order.™
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s request. ST ulso states that

“This rule is a policy of the DWR Statewide and (a CSEA representative]
was informed of'this by Robert Flighhitl of the DWR Labor Relations
statf.”

Except for DWR’s argument quoted above, in which DWR apparently indicates
that the rules do not apply to a// state employees, DWR does not dispute this
specific allegation that CSEA was informed by a DWR Labor Relations

spokesperson that the rules are a DWR policy applied throughout the Depa
statewide,

OAL concludes, therefore, that even though the challenged rules were in a
corrective memorandum issued to one employee, the rules are a DWR statewide
policy. The challenged DWR rules apply to all DWR employees who are
identitied as having attendance problems, in part because of possible misuse of
sick leave and untimely or unapproved requests for absences. OAL further
concludes that the rules are standards of general application because they apply to
all DWR employees identified as having attendance problems.

B. DO THE CHALLENGED RULES INTERPRET,
IMPLEMENT, OR MAKE SPECIFIC THE LAW ENFORCED

OR ADMINISTERED BY THE AGENCY OR GOVERN THE
AGENCY’S PROCEDURE?

The Department argues that:

“[T)he substantiation requirement is not intended to either implement,
interpret or make specific the laws enforced by the Department, nor does it
govern the agency’s procedure. The Department succeeds to and is vested
with all of the powers, duties, purposes, responsibilities, and jurisdiction in
matters pertaining to water or dams. (Water Code section 123) The
Department is not the enforcement agency for state employment issues.
Additionally, the substantiation requirement is not remotely related to water
or dams.™’
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OLAL aoes 1ot guree with 1DW R argument. e Department has been delevated
rulemaking power by the Learslature o adopt rutes and reculation that are
feeessary 1o wovern the Department’s activities. hese activities include not only
miatters pertaining to water and dams.” but also 10 activities of the Department’s
employees. In particular, Water Code section 124, which incorporates by
reference pertinent provisions of the Government Code, provides:

“Except to the extent inconsistent with the provisions of this code, the
provisions of Chapter 2 (commencing at Section 11 150), Part 1, Division 3,
Title 2 of the Government Code, shall govern and apply to the conduct of
the Department of Water Resources in every respect the same as if such
provisions were herein set forth at length, and whenever in that chapter the
term ‘head of the department’ or similar designation occurs, for the
purposes of this section it shall mean the director. [Emphasis added.}”

Section 11152 (of Chapter 2, Part L, Division 3, Title 2) of the Government Code
states in part:

“... So far as consistent with law the head of each department may adopt
such rules and regulations as are necessary to govern the activities of the

department and may assign to its officers and employees such duties as he
sees fit. ... [Emphasis added.}”

There is no doubt that employment issues of DWR employees are “activities of the
department.” Therefore, the challenged rules (Request for Absences and
Sick/Family Sick Leave) implement Water Code section 124 and the incorporated
by reference provision of Government Code section 11152,

Additionally, OAL concludes that the rules that establish what constitutes
verification of illness (“Sick/Family Sick Leave™) implement, interpret, and make
specific the sick leave statute and CCR provision quoted above in part [LA.
(Government Code section 19859, subdivision (a); Title 2 CCR section 599.749)
The language of section 599.749 makes DWR responsible for the administration
and enforcement of rules concerning verification of sick leave:

“The appointing poer shall approve sick leave only after having
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ASCETTRNRU LUl 1Ne WRSCICS Wats (o1 21 GULhorZed Feason wnd may- Feguire
the emplovee to submit suosrannating evidence mcluding, but not limited
to. a physician’s certiticate. /£ the appomiing power does not consider the
evidence adequare. the roquest for sick teave shail be disapproved.”

Water Code section [ 24, Government Code section | 1152, and section 599.749 of

title 2 ot the CCR make it clear that DWR is responsible for administering and

enforcing activities involving its employees (“state employment issues™), and not
Just “matters pertaining to water or dams.”?

We note that both challenged rules amplify the provisions of the MOU for
Bargaining Unit 1, negotiated by representatives of the California State
Employees Association and the State. In particular, the MOU describes in section

8.2 (d) the conditions required for the verification and substantiation of illness that
constitute sick leave:

“d. The department head or designee shall approve sick leave only after
having ascertained that the absence is for an authorized reason and may
require the emplovee to submit substantiating evidence including, but not
limited to, a phvsician’s or licensed practitioner s verification. Such
substantiation shall include, but not be limited to. the general nature of the
employee’s illness or injury and prognosis. If the department head or
designee does not consider the evidence adequate, the request for sick leave
shall be disapproved.”” [Emphasis added.]”

Clearly, the following challenged provisions for requesting approval of sick leave
and submitting verification of illness implement, interpret, and make specific the
negotiated provisions in the MOU that relate to sick leave. Numbers have been
added to illustrate the fact that there is a series of related rules.

1. “Routine medical and dental examinations must be approved at least
two working days in advance or the absence will not be approved.”

R

“Unexpected illnesses which prevent you from coming to work at the
beginning of the day shall be reported by 9:00 a.m. . .. The message
is to include a telephone number where you can be reached.”
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T he ppavsican i substanuauon sl provide the leliowing specific
imformanion concerning the 1liness ot vourselt or tamilty member:

a. Fhe nature of vour illness. In the case ot illness of a family
member, the substantiation must state the nature of the illness
and that vour care was required.

L]

b. Did [the physician] personally see you or family member, and
provide treatment during this illness?

C. Did [the physician] authorize disability for this illness? If SO,
the beginning and ending dates of the disability shall be
furnished.

d. [T disability was not authorized, what symptoms made it
necessary for you to be otf work. [Emphasis added.]”

Accordingly, OAL concludes that the challenged rules implement, interpret and
make specific the Department’s enabling act. Furthermore, because the rules go
beyond a simple restatement of (1) the sick leave statute, (2) the sick leave CCR
provision, and (3) applicable provisions ot the MOU and, instead, interpret the
means and manner ot requesting expected absences and of “substantiating” sick
leave, the challenged rules contain “regulations” within the meaning of the key
provision of Government Code section 11342, subdivision (2)-

[II. DO THE CHALLENGED RULES, WHICH HAVE BEEN FOUND
TO BE “REGULATIONS,” FALL WITHIN ANY SPECIAL?

EXPRESS STATUTORY EXEMPTION FROM APA
REQUIREMENTS?

In its response, the Department does not contend that any special exemption
applies. OAL concurs. No special exemption applies to the challenged rules.
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iV, DO THE CHALLENGED RULES FOUND TO BE
"REGULATIONS” FALL WITHIN ANY ESTABLISHED
GENERAL ENCEPTION TO APA REQUIREMENTS?

Rules concerning certain activities of state agencies are not subject to the
procedural requirements of the APA.* The definition ot "regulation” found in
Government Code section 11342, subdivision (g), contains the following specific
exception to APA requirements:

"'Regulation' means every rule, regulation, order, or standard of geners
application or the amendment, supplement, or revision of any rule,
regulation, order, or standard adopted by any state agency to implement,
interpret, or make specific the law enforced or administered by it, or to
govern its procedure, except one that relates only to the internal
management of the state agency. [Emphasis added.]”

Grier v. Kizer provides a good summary of case law on internal management.

After quoting Government Code section 11342, subdivision (b), the Grier court
states as follows: '

"Armistead v. State Personnel Board [citation] determined that an agency
rule relating to an employee's withdrawal of his resignation did not fall
within the internal management exception. The Supreme Court reasoned
the rule was 'designed for use by personnel officers and their colleagues in
the various state agencies throughout the state. It interprets and implements
[a Department rule]. It concerns termination of employment, a matter of
import to all state civil service employees. It is not a rule governing the
Department's internal affairs. [Citation.] 'Respondents have confused the
internal rules which may govern the department's procedure . . . and the
rules necessary to properly consider the interests of all . . . under the
statutes. .. ." [Fn. omitted.]' . . . [Citation; emphasis added by Grier court. ]

"Armustead cited Poschman v. Dumke [citation], which similarly rejected a
contention that a regulation related only to internal management. The
Poschman court held: *“Tenure within any school system is a matter of
serious consequence involving an important public interest. The
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CONSCIUSIICRS dre DO =01eiy contined 1o scnool adiminisiration orattect only
the academic community” L [Clagon],”

“Relving on drmistead, and consistent therewith. Stoneham v Rushen
[citation| held the Department of Corrections” adoption of a numerical
classification svstem to determine an Inmate's proper level of security and
place of continement ‘extend[ed] well beyond matters relating solely to the
management of the internal affairs of the agency itself [,]’ and embodied ‘a
rule of general application significantly affecting the male prison
population' in its custody . . . .

“By way of examples, the above mentioned cases disclose that the scope of
the internal management exception is narrow indeed. This is underscored
by Armistead’s holding that an agency's personnel policy was a regulation
because it atfected emplovee interests. Accordingly, even internal

administrative matters do not per se tali within the interna} management
exception ., . "%

The internal management exception has been judicially determined to be narrow in
scope.” A brief review of relevant case Jaw demonstrates that the "internal
management” exception applies if the "regulation” at issue (1) affects only the
employees of the issuing agency, and (2) does not address a matter of serious
consequence involving an important public interest.?”

(1)  FIRST, DO THE CHALLENGED RULES DIRECTLY AFFECT
ONLY THE EMPLOYEES OF THE ISSUING AGENCY?

The answer to the first part of the inquiry is "yes." The challenged DWR rules
affect only Department of Water Resources employees.®® In the response, the
following DWR statement agrees with this answer:

“... To establish this [internal management] exception, the Department
must show that . . . the challenged rule affects only the employees of the
Department . . .. As stated above, the use of substantiation requirements of
the Department does not affect employees of other Departments.”
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Cipage 10 o this aetermimnanon. CAL roted that DWER 4o staed 1S response
that: 7oL [ The substantation rule | does not appiv o all emplovees and it is not
used by other State agencies.”

(2)  SECOND, DO THE CHALLENGED RULES ADDRESS A
MATTER OF SERIOUS CONSEQUENCE INVOLVING AN
IMPORTANT PUBLIC INTEREST?

The Department argues that the second prong of the internal management
exception is also met: '

“To establish this [internal management] exception, the Department must
show . .. that the challenged rule does not address a matter of serious
consequence involving an important public interest. . . . [The use of
substantiation] requirements [do not] involve a matter of serious
consequence involving an important public interest. This argument is
supported by OAL’s findings in [1989] OAL’s Determination No. 5.... In
that determination, OAL considered whether the Department of
Corrections’ requirement that employees call in sick at least two hours
before a shift was a matter of serious consequence involving an important

public interest. In reaching this conclusion. the OAL stated in pertinent part
on page 193:

"In contrast, the attendance policy specified in the challenged
memorandum does not significantly affect either the general prison
population or the general public. Additionally, there is no legislative
Statement declaring that a public interest exists in the time frame In
which an employee must call in sick to a supervisor, regardless of the
time period specified. . . .’ [Emphasis added.]”

DWR argues that 1989 QAL Determination No. 5 (“1989 OAL D-5") supports its
argument that the use of substantiation requirements do not address a matter of
serious consequence involving an important public interest. In 1989 QAL D-5
(Department of Corrections), QAL compared its finding regarding the “two-hour
rule” to its finding in 1988 OAL Determination No. 3 (1988 OAL D-3"). In the
1988 OAL D-3 determination, QAL explored the issue of whether the State Board
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S Conrol s Board”) policy requnrng psyenotherapy expenses caimed at certain
Qourly rates 1o be reviewed by the Board prior to reimbursement of victims of
crime under the Victims of Crime Act. was a “reculation.” OAL explained that:

=

[n that determination. one factor that clearly substantiated the existence of
an “important public interest’ was the Legislature’s €xXpress statement of
intent:

“The Legislature has clearly stated [in Government Code secti
13959] that there is a public interest in assisting Californians i
“obtaining restitution for the pecuniary losses they suffer as a di
result of criminal acts.” [Endnote omitted; emphasis original.]’”

In regard to the challenged rule that requires requests for absences (except for
sick/family sick leave) to be submitted one day in advance, OAL agrees with
DWR that this rule is not a matter of serious consequence involving an important
public interest. ~ There is no statement of legislative intent that would indicate that
these particular challenged rules, e.g., when an employee must submit requests for
expected absences, involve an important public interest. This conclusion would
also apply to the first two rules concerning advance requests for absences set forth
under the “Sick/Family Sick Leave” rules (see page 13, supray):

I “Routine medical and dental examinations must be approved at least
two working days in advance or the absence will not be approved.”

t-J

“Unexpected illnesses which prevent you from coming to work at the
beginning of the day shall be reported by 9:00 a.m. ... The message
is to include a telephone number where you can be reached.
[Emphasis added.]”

Routine medical and dental examinations are usually scheduled many days, or
even weeks, in advance, which would give the employee sufficient time to submit
a request for absence two days in advance. The rule that requires employees with
unexpected illnesses to call the office by a certain time (another “timely notice”
rule) and leaving a telephone number where they can be reached also does not
involve an important public interest.
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AL theretore finds that the rollowing rules do not 1o mvolve an im portant public
interest: (1) requiring an emplovee to submit a request tor expecred absences one
day in advance, (2) requiring an emplovee to submit requests for absences for
routine medical and dental examinations two days in advance, and (3) requiring an
employee to call the office by u cerrain rime and leaving a telephone number when
the employee has an unexpected illness.

The remaining challenged rules concerning verification of sick leave are:

“The [physician’s] substantiation will provide the following specific
information concerning the illness of yourself or family member:

a. The nature of your illness. In the case of illness of a family
member, the substantiation must state the nature of the illness
and that your care was required.

bl

b. Did [the physician] personally see you or family member, and
provide treatment during this illness?

c. Did [the physician] authorize disability for this illness? If S0,
the beginning and ending dates of the disability shall be
furnished.

d. If disability was not authorized, what symptoms made it

necessary for you to be off work. [Emphasis added.}”

These provisions of the “Sick/Family Sick Leave” rule which specifically
prescribe the manner and method of verifying sick leave requests contain
“regulations” that interpret, implement and make specific the sick leave provisions
of the Government Code, the duly adopted CCR provision on sick leave, and
ampiify the provisions of the MOU for Bargaining Unit 1.

Having determined that these rules are “regulations,” OAL next examines
whether the rules fall within the “internal management” exception to the APA.
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W3 has peen noted. case 1w which rerers o the " interna Nunavement excepuon
requires that this exemption be narrowlyv read so as 10 promote the underlyving
obiectives of the APA. namely, that members of the public most affected by an
adopted “regulation™ have the opportunity to be notitied ot its intended
application and an oppertunity to be heard.

The internal management exception does not apply where an agency rule involves
a matter of serious consequence involving an important public interest. For

example, the following "challenged rules" have been found to involve a m
serious consequence involving an important public interest. '

The court in Poschman v. Dumke, found that "[T]enure within any school system
is a matter of serious consequence involving an important public interest. The
consequences are not solely confined to school administration or affect only the
academic community."* In Poschman v. Dumke. the challenged rule applied
solely to the employees of one state agency, but nonetheless was deemed to
violate the APA because the rule was a matter of serious consequence involving
an important public interest.

A provision of the “Sick/Family Sick Leave” rule describes the consequence for
the failure by a Department employee to produce sufficient information to verify
sick leave, namely a failure “to provide adequate substantiation will result in
denial of the sick leave request and any absence will be recorded as AWOL "

Another provision of the corrective memorandum included the following
statement:

“... Unless you show immediate and substantial improvement in the areas
of ... attendance . . . disciplinary actions up to, and including, termination
may be taken against you.”™?

Clearly, the challenged rules that implement and interpret the applicable statutes
and regulations concerning the verification of DWR employee usage of sick leave
do involve a matter of serious consequence involving an important public interest,
namely, consequences which could result in adjustments to the employment status
of DWR employees. Having fair and appropriate standards governing the
suspension. demotion, and dismissal of public emplovees is an important public
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nterest.’

The challenged rules also require emplovees o reveal specific information about
thewr tilness and to reveal specitic informarion about the illness of any tamily
member that required the care of the employee. Privacy of medical history and
records is a matter of serious consequence involving an important public interest.

Thus, OAL concludes that the challenged Guidelines implicate two xmportant
public interests: (1) having fair and appropriate standards governing the

suspension, demotion, and dismissal of public employees and (2) prote
privacy of individuals’ medical history and records.

Accordingly, the challenged rules concerning verification of sick leave do not fall

within the “internal management” exception, and must be adopted as prescribed
by law in order to be valid.

And finally, requester claims that the challenged rules “circumvent” a prior
regulatory determination issued by OAL, i.e., 1990 OAL Determination No. 16,%
where OAL concluded that the Department of Personnel Administration policy
requiring state employees using sick leave to reveal the specific nature of their

iliness on a standard state form was a “regulation” required to be adopted in
compliance with the APA.

DWR responded to this issue raised by CSEA as follows:

".. .[CSEA] is misapplying that decision. Determination No. 16 (1990)
addressed, among other things, forms that the Department of Personnel
Administration provided to State agencies for use by State employees who
were requesting sick leave. The Department of Personnel Administration is
by statute, the agency vested with the authority to establish policies
regarding sick leave. The Department of Water Resources is not.

Consequently, [Determination] No. 16 (1990) is not applicable to the issues
presented here.”

’

OAL disagrees with DWR’s argument that 1990 Determination No. 16 is not
applicable. As noted above in part I1., B., Water Code section 124 and
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Lrovernment Code section | 1132 quthorize te Department o adopt reculations
Lhat are necessary 1o govern the Department’s acuvities, including activities
involving DWR emplovees. To the extent that DWR has required that employees
submit information regarding the specific nature of illness as a condition of
verifying sick leave, as is required by the DPA policy, and the Department has yet
to adopt such a “regulation” pursuant to the APA, such a requirement contained in
the “verification of sick leave” rules is invalid unless and until it 1s adopted
pursuant to the APA.

Even more recently, in 1998 OAL DeterminationNo: 36; OAL conchuc __
portions of the “Attendance Restriction Guidelines,” issued by the Departty
Motor Vehicles, which supplement validly issued requirements by prescribing
what constitutes verification of illness, as well as the adverse consequences that
could result from the failure to produce proper substantiation, are “regulations”
within the meaning of the APA.

CONCLUSION

For the reasons set forth above, OAL has concluded that provisions of the
corrective memorandum, dealing with “Sick/Family Sick Leave” rules which
supplement validly issued requirements by prescribing what constitutes
verification of illness, as well as the adverse consequences that could result from
the failure to produce proper substantiation, are “regulations” within the meaning
of the APA. In order to be valid these DWR “regulations” must be adopted as
prescribed by law: pursuant to the APA as regulations printed in the CCR or
incorporated into a memorandum of understanding approved by the Legislature.

DATE: December 16, 1998

b AY // |
HERBERTF. BoLz ' &
Supervising Attorney
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ENDNOTES

This request tor determination was filed by Mac Proctor. Labor Relations
Representative, California State Employees Association. (CSEA) 1108 Q" Street,
Sacramento, CA 95814, (916) 444-8134. The Department of Water Resources was
represented by Robert G. Potter, Chief Deputy Director, 1416 Ninth Street,

Sacramento, CA 95814, (916) 653-5791.

Of course; legislation would also be an option;-

An MOU applies solely to members of one particular bargaining unit.

Water Code section 124; Government Code section 11152; Gilmore v. Personnel Board

(1958) 161 Cal.App.2d 439, 448:; Nelson v. Dean (1946) 27 Cal.2d 877, 883: 8
Ops.Cal. Atty . Gen. 293 (1946).

Government Code section 19859, subdivision (a).

Government Code section 11342,

See Winzler & Kelly v. Department of Industrial Relations (1981) 121 Cal.App.3d 120,
126-128, 175 Cal.Rptr. 744, 746-747 (Unless "expressly" or "specifically” exempted, all
state agencies not in legislative or judicial branch must comply with rulemaking part of

APA when engaged in quasi-legislative activities); Poschman v. Dumke (1973) 31
Cal.App. 3d 932, 943, 107 Cal.Rptr. 596, 601 ).

Government Code section 11346; Title 1, CCR, section 121 (a)(2).

(1990) 219 Cal. App.3d 422, 440, 268 Cal.Rptr. 244, 251. OAL notes that a 1996
California Supreme Court case stated that it “disapproved” of Grier in part.

Tidewater Marine Western, Inc. v. Bradshaw (1996) 14 Cal.4th 557, 577. Grier,
however, is still good law, except as specified by the Tidewater court. Courts may cite
cases which have been disapproved on other grounds. For instance, in Doe v. Wilson
(1997) 57 Cal. App.4th 296, 67 Cal.Rptr.2d 187, 197, the California Court of Appeal,
First District, Division 5 cited Poschman v. Dumke (I973) 31 Cal.App.3d 932, 107
Cal.Rptr. 596, on one point, even though Poschman had been expressly disapproved on
another point nineteen years earlier by the California Supreme Court in Armistead v.
State Personnel Board (1978) 22 Cal.3d 198, 204 n. 3. 149 Cal.Rptr. 1, 3 n. 3.
Similarly, in Economic Empowerment Foundation v. Quackenbush (1997) 57
Cal.App.4th 677, 67 Cal. Rptr.2d 323, 332. the California Court of Appeal, First
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10.

11.
12.

13.

14.

15.

District. Division 4. mine months atter [idewater. cued Grier v, Kirer ns a
distinguishable case on the ssue of the futility exception to the exhaustion of
admimstrative remedies requirement.

Tidewater uself. in discussing which agency rules are subject to the APA. referred to
“the two-part test of the Office of Administrative Law.” citing Union of American
Physicians & Dentists v. Kizer (1990) 223 Cal.App.3d 490, 497, 272 Cal.Rptr. 886, a
case which quotes the test from Grier v. Kizer.

The Grier Court stated:

a rule or standard of general application or a modification or supplen :
a rule? [Para.] Second, does the informal rule either implement, interpret, or
make specific the law enforced by the agency or govern the agency’s
procedure?’ (1987 OAL Determination No. 10, supra, slip op'n., at p. 8.)

OAL’s wording of the two-part test, drawn from Government Code section 1 1342, has
been modified slightly over the years. The cited OAL opinion--1987 QAL Determination

No. 10--was published in California Regulatory Notice Register 98, No. 8-Z, February
23,1996, p. 292.

(1990) 219 Cal. App 3d 422 436, 268 Cal Rptr. 244, 252-253.
The corrective memorandum was dated April 21, 1994.

CSEA also argues that the challenged rules (1) are “an abuse of administrative
authority,” (2) violate “the medical records act,” (3) “ [discriminate] against {single
parents] and then [punish] them for abiding by the law,” and (4) are “also a violation
of the constitution of the State of California and the right to privacy.” Additionally,
CSEA requests OAL to issue a Notice of Cease and Desist to DWR until this
determination is issued “because the [challenged] rule is a circumvention of OAL
Determination No. 16 (Docket No. 89.023)....”

All of the issues raised above by CSEA are outside the scope of OAL’s jurisdiction and
are not addressed in this determination.

See 1990 OAL Determination No. 16 (Department of Personnel Administration,
December 18, 1990, Docket No. 89-023), California Regulatory Notice Register 61,
No. 1-Z, p. 40.

MEMORANDUM OF UNDERSTANDING (“Contract™) entered into by the State of

California
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19.

20.

21.

22.

23.
24.
25.
26.

27.

and the Culiforma State fmplovees Associanion, crfective July [ 1992 through June
30,1995 for covering Bargaimng Umit | (Protessional Adminisirative. Financial and
Statt Services).

DWR’s response. p. 2.

MEMORANDUM OF UNDERSTANDING (*Contract™) entered into by the State of

California

and the California State Employees Association, effective July 1, 1992 through June

30 1995, covermg Bargaining Umt 1 (Professnonal Admmxstrative Fi Staf
8,

Title 2, CCR, section 599.749 (“Evidence of Need for Sick Leave™) was adopted by
DPA in 1983. A predecessor section was originally adopted in 1945 by the State
Personnel Board (“SPB™), the agency then responsible for overseeing sick leave (Title
2, CCR, section 406 originally published 3-22-45). This SPB regulation was revised in
1954. This SPB regulation was adopted verbatim by DPA in 1983, soon after authority
over sick leave was shifted by statute from SPB to DPA. The SPB regulation was
repealed in 1985.

CCR, Title 2, section 599.749.

No statewide regulations have been adopted by either by DPA or by SPB, the agency
responsible for administering the sick leave statute prior to 1982,

Roth v. Department of Veterans Affairs (1980) 110 Cal.App.3d 622, 167 Cal. Rptr.
522. See, Faulkner v. California Toll Bridge Authority (1953) 40 Cal.2d 317, 323-324
(standards of general application applies to all members of any open class).

DWR response, p. 2.

CSEA request for determination, p. 2.

Roth v. Department of Veterans Affairs, supra.
CSEA request for determination, p. 1.

DWR’s response, p. 3.

Water Code section 123.

DWR response. p. 3
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3.

MEMORANDUM OF UNDERSTANDING ¢ Contract 1 entered 1into by the State of
California

and the California State Employees Association. etiective july 1. 1992 through June
30. 1995, for Bargaining Unit [ (Professionat Administrative, Financial and Staff
Services), Article 8, 8.2(d). p. 16,

All state agency “regulations” are subject to the APA unless expressly exempted by
statute. Government Code section 11346. Express statutory APA exemptions may be
. divided into two categorics: special

32.

which exempts Departments of Corrections’ pilot prograrns under specified condmom
typically: (1) apply only to a portion of one agency’s “regulations” and (2) are found
in that agency’s enabling act. General express statutory exemptions, such as
Government Code section 11342, subdivision (g), part of which exempts internal

management regulations from the APA, typically apply across the board to all state
agencies and are found in the APA.

The following provisions of law may permit rulemaking agencies to avoid the APA's
requirements under some circumstances:

a. Rules relating only to the internal management of the state agency. (Gov. Code,
sec. 11342, subd. (g).)

b. Forms prescribed by a state agency or any instructions relating to the use of the
form, exceptr where a regulation is required to implement the law under which
the form is issued. (Gov. Code, sec.11342, subd. (g).)

C. Rules that "[establish] or [fix], rates, prices, or tariffs." (Gov. Code, sec.
11343, subd. (a)(1).)

d. Rules directed to a specifically named person or group of persons and which do
not apply generally throughout the state. (Gov. Code, sec. 11343, subd. (a)(3).)

e. Legal rulings of counsel issued by the Franchise Tax Board or the State Board
of Equalization. (Gov. Code, sec. 11342. subd. (e).)

f. There is weak authority for the proposition that contractual provisions

previously agreed to by the complaining party may be exempt from the APA.
City of San Joaquin v. State Board of Equalization (1970) 9 Cal. App.3d 365,
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S0 s3 CallRptr. 120 20 tsales tax aflocation method was part ol a contract
which praintitf had signed without protests.  The most compiete OAL analysis
of the “contract defense” may be found in 1991 OAL Determination No. 6. pp.
175-177. Like Grier v. Kizer (19903 219 Cal.App.3d 422, 268 Cal.Rptr. 244,
1990 OAL Determination No. 6 {Department of Education. Child
Development Division. March 20. 1990, Docket No. 89-012). California
Regulatory Notice Register 90, No. 13-Z. March 30. 1990. p. 496, rejected the

idea that City of San Joaquin (cited above) was still good law.

X1

i 4 .
Cal.Rptr. 1, 583 P.2d 744.)

34, (1990)219 Cal.App.3d 422, 436, 268 Cal Rptr. 244, 252-253.
35, (1990) 219 Cal.App.3d 422, 436, 268 Cal Rptr. 244, 252-253,

36. See Armistead v. State Personnel Board {1978) 22 Cal. 3d 198, 149 Cal.Rptr. 1;
Stoneham v. Rushen (Stoneham 1) (1982) 137 Cal.App.3d 729, 188 Cal.Rptr 130;
Poschman v. Dumke (1973) 31 Cal.App.3d 932, 107 Cal.Rptr. 596.

7. See Poschman, supra, 31 Cal.App.3d at 943, 107 Cal.Rptr. at 603; and Armistead, note
34, supra, 22 Cal.3d at 203-204, 149 Cal Rptr. at 3-4. See also 1989 QAL
Determination No. 5 (Department ot Corrections, Docket No. 88-007), California
Regulatory Notice Register, No. 23-Z, April 21, 1989, pp. 1120, 1126-1127; typewritten
version, pp. 192-193.

38.  OAL notes that the challenged rules also require the employee to reveal specific
medical information about the illness of any family member that required the care of
the employee; however, this is an indirect effect of the challenged regulations, not a
direct effect, and an analysis of this indirect effect would not result in a different
outcome in this determination.

39. DWR’s response, p. 4.

40.  See Poschman, note 17, supra.

41.  Corrective Memorandum, p. 4, (attached to the request for determination).

42. Id

43, See, Skelly v. State Personnel Board (1973) 15 Cal.3d 194. 124 Cal.Rptr.14.
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b 1990 OAL Determination 16 « Department of Personnel Administration. December 18,
1990, Docket No. 89-023), California Regulatory Notce Register 91. No, |-7. p. 40.

29 1998 OAL D-46



