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SCOPE OF REVIEW

A determination by the Office of Administrative Law (OAL) evaluates whether or not an action
or enactment by a state agency complies with California administrative law governing how state
agencies adopt regulations. Nothing in this analysis evaluates the advisability or the wisdom of
the underlying action or enactment. Our review is limited to the sole issue of whether the
challenged rule meets the definition of a "regulation” as defined in Government Code section
11342.600 and is subject to the Administrative Procedure Act (APA). If a rule meets the
definition of “regulation,” but was not adopted pursuant to the APA and should have been, 1t is
an “underground regulation” as defined in California Code of Regulations, title 1, section 250.
OAL has neither the legal authority nor the technical expertise to evaluate the underlying policy
issues involved in the subject of this determination.

ISSUE

On September 19, 2008, Edmund Carolan (Petitioner) submitted a petition to OAL challenging
the Hiring-Above-Minimum (HAM) salary provisions found in three Personnel Management
Liaison (PML) memorandums issued by the Department of Personnel Administration
(Department). The challenged HAM provisions are in PML 90-07, PML 90-07A (Hiring-
Above-Minimum Standards for Extraordinary Qualifications), and PML 2007-026 (Delegation
of Personnel Management Functions Update). (Attached as Exhibits A, B and C, respectively.)

The challenged provisions pertain to the application of standards for offering a competitive
salary above-the-minimum salary rate of a class to obtain for state agencies the employment of
persons with extraordinary qualifications. The following summarizes the chalienged provisions
in PML 90-07 and are listed according to the headings as found in that PML (unless otherwise
specified, quotations in this discussion of the Issue are directly from PML 90-07):
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Standards
A HAM request “should be reviewed against the following standards:”

1) Extraordinary qualifications “may’” be indicated by: (a) Expertise in a particular area that
“should be well beyond the normal requirements of the class™; (b) The scope and depth of unique
talents, abilities or skills as demonstrated by previous job experience; (¢) The degree to which a
candidate exceeds minimum qualifications “should be a guiding factor,” but not a determining
factor; and (d) Qualifications and hiring rates of current state employees in the same class
“should be carefully considered” to avoid questions for salary equity.

2) The specific extraordinary skill “should be difficult to recruit.”

3) The prospective candidate's current salary or other bona fide salary offers “must be above-the-
minimum rate,” “must be verified and appropriately documented,” and the current salary “should
have [a] duration of at least one year.” Competing offers “must be verified” where candidates are
from a “suppressed occupational area” and are “unemployed or are facing layoff or relocation.”

Competing offers from other state agencies “cannot be used as justification.”

4) In order for prior state employees to qualify for a higher rate of pay than they received in prior
state employment, “they must clearly have enhanced their qualifications above those they
possessed in the prior State employment.”

Current State Employees

Current state employees “may” be eligible under the following circumstances: (a) “There must
be a verifiable competing offer from another prospective non-State employer”; (b} “A
promotional relationship cannot exist between the employee's current class and the prospective
class”; (c) Such hires “represent a career change for the individual™; and (d) Offering this type of

HAM “is typically necessary” to recruit candidates for the class. Department approval *is
required” in all cases for current state employees. “Delegated HAM authority does not apply.”

Documentation

“Departments must document the basis for each HAM request. HAM requests up to the third
step may be approved in advance of documentation being provided to DPA [Department].
Fourth and fifth step HAMs may be expedited by DPA with a verbal approval following review
of documentation. HAMs for current State employees, regardless of amount, requires DPA's
pre-review of documentation and approval.” “A copy of the approved request, as well as a
statement of justification for delegated approvals, should be maintained by the requesting
department in a separate file for post-audit purposes.”

The stated purpose of PML 90-07A was solely to correct a typographical error in PML 90-07.
Otherwise, it repeats the provisions in PML 90-07 and does not add/delete portions of PML 90-
07.

Only two paragraphs of PML 2007-026 are specifically applicable to HAM standards and the
petitioner does not challenge the other non-HAM related paragraphs in that PML. The foliowing
is the challenged rule in PML 2007-026:
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“Departments are now delegated the anthority to approve exceptions to the HAM criteria for
extraordinary qualifications without prior review/approval by the PSB [Personnel Services
Branch]' for all new State employees.”

Petitioner challenges the HAM provisions in these PMLs as alleged underground 1‘eg,ula‘ci0ns2
issued in violation of Government Code section 11340.5.> The scope of this determination is
limited to these challenged HAM provisions.

DETERMINATION

OAL determines that some of the challenged HAM provisions meet the definition of
“regulation” as defined in section 11342.600. These provisions are specifically identified in the
“Analysis” section below. They do not fall within any express APA exemption, and therefore,
should have been adopted pursuant to the APA. There is insufficient information for OAL to
determine whether the other challenged provisions are discretionary or meet the definition of
“regulation.”

FACTUAL BACKGROUND

On January 31, 2008, Petitioner submitted a petition to OAL pursuant to section 11340.5
alleging that HAM provisions in the California Department of Corrections and Rehabilitation’s
Department Operations Manual are underground regulations. During the review of that petition,
the California Department of Corrections and Rehabilitation asserted that its authority to regulate
certain aspects of HAM salaries for new state employees is derived from the Department, whose
authority 18 derived from section 19836. On August 4, 2008, without rendering an opinion on
the validity of the underlying Department HAM policy issued in the Department’s PMLs or other
Department guidelines, OAL issued a determination (2008 OAL Determination No. 18) which
found that the HAM provisions in the Califorma Department of Corrections and Rehabilitation
Department Operations Manual are underground regulations in that they had not been adopted in
compliance with the APA.

On August 8, 2008, Petitioner submitted a petition to the Department pursuant to section
11340.6" asking the Department to formally adopt regulations to implement section 19836 in
compliance with the APA. As of the date of this Determination, the Department has not yet

' Personne! Services Branch is a unit within the Department of Personnel Administration,
* An underground reguiation is defined in title 1, California Code of Regulations, section 250:
“Underground regulation” means any guideline, criterion, bulletin, manual, instruction,
order, standard of general application, or other rule, including a rule governing a state
agency procedure, that is a regulation as defined in Section 11342.600 of the Government
Code, but has not been adopted as a regulation and filed with the Secretary of State
pursuant to the APA and is not subject to an express statuiory exemption from adoption
pursuant to the APA.
? Unless otherwise specified code references are to the California Government Code.
* Section 11340.6 provides an interested person with the opportunity to petition a state agency to promulgare
regulations, and is separate from the petition process afforded in section 11340.5 for challenging state agency rules
as alleged underground regulations.
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submitted to OAL a decision for publication in the California Regulatory Notice Register
pursuant to section 1 1340.7(d).°

On September 19, 2008, Petitioner filed a petition with OAL pursuant to section 11340.5
challenging the Department’s HAM provisions in the three named PMLs as underground
regulations, which is the basis for this determination. OAL received a response to this petition
from the Department on January 20, 2009. Petitioner submitted a rebuttal to the Department's
response {o the petition on January 27, 2009. The rebuttal disagrees with the Department’s
response, particularly with its characterization of the PMLs as “merely suggestions.” OAL
received no comments from the public.

UNDERGROUND REGULATIONS

Section 11340.5, subdivision (a), prohibits state agencies from issuing rules unless the rules
comply with the APA. 1t states as follows:

(a) No state agency shall issue, utilize, enforce, or attempt to enforce any
guideline, criterion, bulletin, manual, instruction, order, standard of general
application, or other rule, which is a regulation as defined in Section 11342.600,
unless the guideline, criterion, bulletin, manual, instruction, order, standard of
general application, or other rule has been adopted as a regulation and filed with
the Secretary of State pursuant to [the APA].

When an agency issues, utilizes, enforces, or attempts to enforce a rule in violation of section
11340.5 it creates an underground regulation as defined in title 1, California Code of
Regulations, section 250.

OAL may issue a determination as to whether or not an agency issues, utilizes, enforces, or
attempts to enforce a rule that meets the definition of “regulation” as defined in section
11342.600 and should have been adopted pursuant to the APA. An OAL determination that an
agency has issued, utilized, enforced, or attempted to enforce an underground regulation is not
enforceable against the agency through any formal administrative means, but it is entitled to “due
deference” in any subsequent litigation of the issue pursuant to Grier v. Kizer®

ANALYSIS

A determination of whether the challenged rule is a “regulation” subject to the APA depends on
(1) whether the challenged rule meets the definition of “regulation” pursuant to section

¥ Section 11340.7(d)provides:
Any decision of a state agency denying in whole or in part or granting in whole or in
part a petition requesting the adoption, amendment, or repeal of a regulation pursuant
to Article 5 (commencing with Section 11346) shall be in writing and shall be transmitted
to the Office of Administrative Law for publication in the California Regulatory Notice
Register at the earliest practicable date.

¢(1990) 219 Cal. App.3d 422, 268 Cal Rptr. 244,
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11342.600, and (2) whether the challenged rule falls within any recognized exemption from APA
requirements.

A regulation is defined in section 11342.600 as:

... every rule, regulation, order, or standard of general application or the
amendment, supplement, or revision of any rule, regulation, order, or standard
adopted by any state agency to implement, interpret, or make specific the law
enforced or administered by it, or to govern its procedure.

In Tidewater Marine Western, Inc. v. Victoria Bradshaw,’ the California Supreme Court found
that:

A regulation subject to the Administrative Procedure Act (APA) (Gov. Code,
§11340 et seq.) has two principal identifying characteristics. First, the agency
must intend its rule to apply generally, rather than in a specific case. The rule
need not, however, apply universally; a rule applies generally so long as it
declares how a certain class of cases will be decided. Second, the rule must
implement, interpret, or make specific the law enforced or administered by the
agency, or govern the agency's procedure (Gov. Code, §11342, subd. (g)).8

The first element of a regulation is whether the rule applies generally. As Tidewater pointed out,
a rule need not apply to all persons in the state of California. It is sufficient if the rule applies to
a clearly defined class of persons or situations. The HAM provisions apply to the procedures
and criteria that state agencies must use to hire an applicant at a higher than minimum salary.
The HAM provisions apply to applicants for state employment, including both those who have
previously been employed by the state and those who are new to state employment. State
agencies and applicants for employment are both clearly defined classes of persons. The first
element is, therefore, met.

The second element is that the rule must implement, interpret or make specific the law
enforced or administered by the agency, or govern the agency’s procedure. The statute
that authorizes the administration of HAM salaries is section 19836, subdivision (a),
which provides:

The department may authorize payment at any step above the minimum salary
limit to classes or positions in order to meet recruiting problems, to obtain a
person who has extraordinary qualifications, to correct salary inequities resulting
from actions by the department or State Personnel Board, or to give credit for
prior state service in connection with appointments, promotions, reinstatements,
transfers, reallocations, or demotions. Other salary adjustments within the salary
range for the class may be made upon the application of the appointing power and
with the approval of the director. Adjustments within the salary range authorized

7 (1996) 14 Cal 4™ 557, 371.
¥ Section 11342(g) was re-numbered in 2000 to section 11342.600 without substantive change.
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by this section may be either permanent or temporary and may be made
retroactive to the date of application for this change.

The first sentence of section 19836 expressly authorizes the Department to address hiring
employees above the minimum salary.” All three PMLs contain rules that implement, interpret
or make specific the HAM provision of section 19836, the law enforced or administered by the
Department. The following rules, by section in the PMLs, specify requirements, provide criteria
that must be present or actions that must be taken, prohibit other actions, and use language that is
reasonably understood to create a legal obligation.

Standards

In PML 90-07 and PML 90-07A, the rule states that the candidate’s current salary or bona fide
salary offer “‘must be above-the-minimum rate” and “must be verified and appropriately
documented.” In addition, specified competing offers “must be verified” and competing offers
from state agencies “cannot be used” as justification for hiring at an above-the-minimum salary.
This section also includes the requirement that prior state employees “must clearly have
enhanced their qualifications” in order to qualify for a higher rate than they received in prior
state employment.

Current State Employees

In PML 90-07 and PML 90-07A, this section requires the following for current state employees:
there “must be a verifiable competing offer from another prospective non-State employer;” “a]
promotional relationship cannot exist between the employee's current class and the prospective
class”; and Department approval “is required.” In addition, this section includes an element that
might be considered a requirement but is not as clearly stated. The statement that such hires
“represent a career change” implies that this is a condition for approval of an above-the-
minimum salary.

Documentation

In PML 90-07 and PML 90-07A, this section requires that “[d]epartments must document the
basis for each HAM request.” It also requires the Department pre-review of documentation and
approval for HAM requests for current state employees.

PML 2007-026 delegates the authority to state departments “to approve exceptions to the HAM
criteria for extraordinary qualifications” for all new state employees. This PML acknowledges
that there are specified “HAM criteria,” for which exceptions must be approved. These criteria
are not listed in statute or regulation, but are listed in PML 90-07 and PML 90-07A.

By specifying requirements, providing criteria that must be present or actions that must be taken,
prohibiting other actions, and using language that is reasonably understood to create a legal

? Only the first sentence of section 19836 regards HAM salaries. The remaining portion of section 19836 regards
other salary adjustments within the salary range for each class. Department regulations that implement, interpret
and make specific this statute are located in Title 2 of the California Code of Regulations. Although there are
regulations in Title 2 that immplement, interpret or make specific the provisions regarding other salary adjustments in
section 19836, there are none that implement, interpret or make specific the HAM provision in section 19836,
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obligation, these challenged HAM provisions implement, interpret, or make specific section
19836. Therefore, the second element in Tidewater 18 met.
We note that some of the challenged HAM provisions are couched in terms of “should” rather
than “shall.” For example:
--Standards: A HAM request “should be reviewed against the following standards.”
-- Standards: The specific extraordinary skill “should be difficult to recruit.”

While these and similar provisions appear to be discretionary, we are mindful of the ruling in
State Water Resources Control Board v. OAL,' in which the Court held:

The Legislature established the QAL as a central office with the power and duty
to review administrative regulations. The Legislature expressed its reasons in no
uncertain terms stating, in essence, that it was concerned with the confusion and
uncertainty generated by the proliferation of regulations by various state agencies,
and that it sought to alleviate these problems by establishing a central agency with
the power and duty to review regulations to ensure that they are written m a
comprehensible manner, are authorized by statute and are consistent with other
law. (Gov. Code sections 11340, subd. (¢), and 11340.1.) In order to further that
function, the relevant Government Code sections are careful to provide OAL
authority over regulatory measures whether or not they are designated
“regulations” by the relevant agency. In other words, if it looks like a regulation,
reads like a regulation, and acts like a regulation, it will be treated as a
regulation whether or not the agency in question so labeled it. (Emphasis added.)

OAL cannot, from the information available, determine whether the provisions couched in
discretionary terms “looks like a regulation, reads like a regulation, and acts like a regulation,”
and therefore, cannot determine whether these provisions meet the definition of “regulation.”

Accordingly, we conclude that, except for the provisions regarding the authority of the
Department to approve HAM salaries'' and the provisions couched in discretionary terms, the
challenged provisions identified above meet the definition of “regulation” as defined in section
11342.600. OAL reaches no determination as to the discretionary language in the PMLs.

The final issue to examine is whether the challenged HAM provisions fall within an exemption
from the APA. Pursuant to section 11346, the procedural requirements established in the APA
“shall not be superseded or modified by any subsequent legislation except to the extent that the
legislation shall do so expressly.” Express statutory exemptions from the APA can be general
exemptions that apply to all state rulemaking agencies.'” Express statutory exemptions may also

'®(1993) 12 Cal.App.4th 697, 702.

1! Qection 19836 provides that “The department may authorize payment at any step above the minimum salary Bmit
...." The requirement that HAM salaries require the approval of the Department is contained in all three PMLs. 1fa
challenged rule merely restates existing law, and does not further implement, interpret or make specific existing law,
it does not meet the definition of “regulation” in section 11342.600, and therefore, is not an underground regulation.
The PML provisions that require the Department’s approval for a HAM salary merely restate section 19336, do not
further implement, interpret or make specific section 19836, and thus, do not meet the definition of “regulation.”

12 See Government Code section 11340.9.
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be specific to a particular rulemaking agency or a specific program.'> We were not able to
ascertain, nor did the Department identify, any statutory APA exemptions that would apply to the
challenged HAM provisions.

AGENCY RESPONSE
The following addresses the arguments made by the Department in its response to the petition.

1. The Department was not acting in a quasi-legislative manner when it issued PML
90-70, PML 90-70A and PML 2007-026 because the information contained in the
PMLs was an interpretation of language already codified in section 19836(a).

Agency actions fall within three broad categories: quasi-legislative, quasi-judicial, and
administrative. The rulemaking portion of the APA generally governs the exercise of quasi-
legislative power by state agencies. In its response, the Department in referring to Aguilar v.
Association for Retarded Citizens,'® states:

In determining whether the agency acted in a quasi-iegislative manner, a
distinction is made between the promulgation of a new regulation and the
application and/or interpretation of an existing one.

In Aguilar, one agency, the Industrial Welfare Commission, had promulgated regulations in a
Wage Order and another agency, the Department of Labor Standards Enforcement, was
responsible for enforcing those regulations. The Court held that, “Adoption of an interpretation
consistent with the language and intention of the Wage Order as a prelude to enforcement does
not require compliance with the APA.”

We note, however, that the court in Tidewater emphasized that a policy is “a regulation within
the meaning of the APA” when it is “a standard of general application interpreting the law™
enforced by the agency. The court in Tidewater stated:

A written statement of policy that an agency intends to apply generally, that is
unrelated to a specific case, and that predicts how an agency will decide future
cases is essentially legislative in nature even if it merely interprets applicable
law."?

This is further emphasized in Morning Star Company v. State Board of Equalization, et al.*®
Morning Star confirms the holding in Tidewater by stating that “absent an express exception, the
APA applies to all generally applicable administrative interpretations of a statute.”

B For example, see Penal Code section 5058 that establishes an exemption for rules established by individual
prisons.

{1991) 234 Cal. App.3d 27.

B Tidewater, supra, at 574-575.

18 (2006) 38 Cal.4th 324, 335, 42 CalRptr.3d 47,
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As determined by OAL in its analysis above, PML 90-70 and 90-70A contain rules of general
application that further implement, interpret, or make specific the HAM provision of section
19836. Therefore, the rules in these PMLs meet the definition of “regulation.” Additionally,
provisions of PML 90-70 and PML 90-70A are intended to be used to decide whether to approve
future HAM requests presented to the Department and are, therefore, quasi-legislative in nature.

2. The Department's delegation of authority with respect to HAMs does not constitute
an underground regulation.

Section 19836 states: “The department may authorize payment at any step above the minimum
salary limit ....” The remainder of section 19836 does not provide for the delegation of that
authority. The challenged HAM provision in PML 2007-026 delegates this authority in limited
circumstances to other state agencies. Rather than requiring that the approval of all HAM
salaries must be made by the Department, the Department has chosen to implement its statutory
authorization through a generally applied delegation to other state agencies to approve HAM
requests in specified circumstances. Therefore, the HAM provision in PML 2007-026 meets the
definition of “regulation.” In addition, the procedures and criteria that state agencies are required
to use pursuant to these PMLs are regulations, as discussed above.

3. The interpretations offered in the PMLs are merely suggestions to state agencies
describing how the Department has interpreted each of the criteria in previous cases
and the interpretations of the criteria have no legal effect.

As noted above, some provisions of PML 90-07 and 90-07A appear to be discretionary, but OAL
does not have sufficient information to determine whether these provisions meet the definition of
“regulation.”” However, as identified above, most of the HAM provisions in PML 90-07 and 90-
07A are found to meet the definition of “regulation.”

4. The PMLs merely restate the justifications for hiring someone above the mimmum
and that each of the items discussed in the PMLs are found in section 19836(a), and
therefore, do not constitute underground regulations.

Other than permitting the Department to authorize a HAM salary, section 19836 describes the
circumstances in which a HAM request might be permissible: 1) “in order to meet recruiting
problems™; 2) “to obtain a person who has extraordinary qualifications”; 3) “to correct salary
inequities resulting from actions by the department or State Personnel Board”; or 4) “to give
credit for prior state service in connection with appointments, promotions, reinstatements,
transfers, reallocations, or demotions.” Section 19836 does not include any procedures or
criteria that are to be used when assessing or approving such requests. In Engelmann v. State
Board of Education,!” the court held that to the extent any of the contents of an agency
publication “depart from, or embellish upon, express statutory authorization and language” the
agency will need to promulgate regulations. The challenged HAM provisions embellish upon
the express statutory language and implement, interpret and make specific section 19836 by
establishing procedures and criteria to be used in assessing and approving HAM requests.

2 Cal.App.4™ 47, 62.
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CONCLUSION

The chalienged HAM provisions, as identified in the “Analysis™ section above, in PML 90-07,
PML 90-07A (Hiring-Above-Minimum Standards for Extraordinary Qualifications), and PML
2007-026 (Delegation of Personnel Management Functions Update) meet the definition of
“regulation” as defined in section 1 1342.600."® They do not fall within any express APA
exemption, and therefore, should have been adopted pursuant to the APA. There is insufficient
information for OAL to determine whether the other chalienged provisions are discretionary or

meet the definition of “regulation.”

Date: April 6, 2009

Jpetl

George Spaw /
Staff Counsel

“.‘ )
L.ﬁ?«q LS L p S (i P
Susan Lapsley ;
Director

" A court may find that the language which is couched in discretionary terms may also meet the definition of
“vegulation™ as defined in Government Code section 11342.600; however, OAL was not provided sufficient

information necessary to make such a determination.
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Date: November 16, 18950
Reference Code: 90-07
Effective Date: November 16, 199C
Expiration Date: Indefinite
Date of Issue: November 16, 1990

To: PERSONNEL MANAGEMENT LIAISONS
THIS MEMORANDUM SHOULD BE DISTRIBUTED TO:

All Personnel Officers and Labor
Relations Officers

From: Department of Personnel Administration
Clagsification and Compensation Division

Subject: Hiring-Above-Minimum Standards for Extraordinary
Qualifications

The purpose of this memorandum is to describe current and
revised standards for recruiting new employees above-the-
minimum salary rate of a class.

Government Code Section 19836 authorizes DPA to allow pay-
ments above-the-minimum rate in the salary range (HAM) in
order to hire persons who have extraordinary gqualifications.
A HAM selary rate cannot be requested angd approved after a
candidate accepts employment.

The ability to offer a competitive salary above-the-minimum
salary rate of a class allows the employer to obtain the
services of extraordinarily gualified employees. Department
persomnel applying these standarde must strike a balance
between the need to hire highly gualified individuals and
the need tec keep the cost to the State as low as possible.
This memorandum includes two revisions to current standards.
One relates te the current or most recent salary of a pro-
spective employee and the other allows HAM's to apply to
State ewployees in limited circumstances.

Delegation to departments of HAM authority for extraordinary
qualifications currently in effect prior toc the release of
this memorandum remain unchanged.

STANDARDS

Prior to submitting a HAM reguest to DPA or to approving a
HAM under delegated authority for extraordinary qualifica-
tions, the request should be reviewed against the following
standards:

1. Contributien to the Agency

Perscng with extraordinary gualifications should con-
tribute to the work of the department significantly
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beyond that which other applicants offer.

a. Extracrdinary qualifications may provide expertise
in @ particular area of a department's program.
This expertise should be well beyond the normal
requirements of the class.

b. Unigue talent, ability, or skill as demonstrated
by previous job experience may also constitute
extracrdinary qualifications. The scope and depth
of such experience is more significant than its
length.

c. The degree to which a candidate exceeds minimum
gualifications should be a guiding factor, rather
than a determining one. When a number of candi-
dates offer considerably more gualifications than
the minimum, it may not be necessary to pay above
the minimum to acguire unusually well-qualified
people.

d. The gualifications and hiring rates of State
employees already in the same class should be
carefully considered, since guestions of salary
equity may arise if new higher entry rates differ
from previous cnes.

Recruitment Difficulty

.Recruitment difficulty is a factor to the extent that a

specific extraordinary skill should be difficult to
recruit, even though some applicants are qualified in
the general skills of the class.

Current Salary and Other Job Offers

in all cases, the prospective candidate's current
salary or other bona fide salary offers must be above-
the-minimum rate. Current salary or other bona fide
offers must be verified and appropriately documented.
Current salary should have duration of at least one
year,

It should be ncted that current salary and/or most
recent salary may not be appropriate justification for
a HAM if recruitment difficulty does not currently
exist for the class. For example, in a suppressed
occupational area where candidates are upemploved or
are facing layoff or relocation and would be willing to
accept less than their current or most recent salary a
HAM may not be unnecessary. In this instance, a
competing offer must be verified. Competing offers
from other State agencies cannot be used as justifica-
tion for offering a HAM rate.

Prior State Employment
Prospective employees with prior State service should

be evaluated in the same manner as cther applicants.
However, to gqualify for a higher rate of pay than that

s NiaTaNiaTAYATs]
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they received in prior State employment, they must
clearly have enhanced their qualifications above those
they possessed in the prior State employment.

CURRENT STATE EMPLOYEES

Appointing authorities may request extraordinary quali-
fications HAM's for State employees under certain cir-

C cumstances as outlined below:
H
A a. There must be a verifiable competing offer from
N anocther prospective non-State employer.
G
B b. A promeotional relationship cannot exist between
the employee'’'s current class and tha prospective
class.
a. Hires made under these standards represent a
C career change for the individual.
H
A d It is typically necessary to offer an extraordi-
N nary HAM to recruit candidates for the class.
G
E DPA approval ie required in all cases. Delegated HAM
authority does not apply.
DOCUMENTATION

Departments must document the basis for each HAM regquest.
HAM requests up to the third step may be approved in advance
of documentation being provided to DPA. Fourth and fifth
step HAMs may be expedited by DPA with a verbal approval
following review of documentation. HAMs for current State
employees; regardless of amount, regquires DPA's prereview of
documentation and approval.

A copy of the approved request, as well as a statement of
justification for delegated approvals, should be maintained
by the reguesting department in a separate file for post-
audit vpurposes.

Questions should be referred to your departmental
Clagsification and Compensation Division analyst.

Robert K. Painter, Secticn Manager
Classification and Compensation Division
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™
Date: December 7, 1990
Reference Code: 906-07A
Effective Date: November 16, 1950
Expiration Date: Indefinite
Date of Issue: November 16, 19%0
TO: PERSCONNEL MANAGEMENT LIAISONS
THIS MEMORANDUM SHOULD BE DISTRIBUTED T0:
All Personnel Officers and Labor
Relations Officers
From: Department of Personnel Administration
Classification and Compensation Division
Subject: Hiring-Above-Minimum Standards for Extraordinary Qualifications

The purpose of this memorandum is to correct a typographical error found on
page 2 of Management Memorandum 90-07 issued on November 16, 1990,

Please remove page 2 and insert the attached corrected copy into the
original memorandum.

Rebert K. Paintex
Ciassification and Compensation Division

b. Unique talent, ability, or skill as demonstrated by previous job
experience may algo constitute extracrdinary gualifications. The
svope and depth of such experience ig more significant than its
length.

c. The degree to which a candidate exceeds winimum qualifications

should be a guiding factor, rather than a determining one. When a
number of candidates offer considerably more qualifications than the
winimum, it may not be necessary to pay above the minimum to acquire
unusually well-qualified people.

d. The gqualifications and hiring rztes of State emplovees already in
the same class should be carefully considered, since questions of
salary equity may arise if new higher entry rates differ from pre-
vious ones.

2. Recruitment Difficulty

Recruitment difficulty is a facter to the extent that a specific extraor-
dinary skill should be difficult to recruit, even though some applicants
are gualified in the general skills of the class.

3. Current Salary and Othexr Job Offers

In all cases, the prospective candidates current salary cor other bona
fide salary offers must be above-the-minimum rate. Current salary or
other bona fide offers wmust be verified and appropriately documented.
Current salary should have duration of at least one Vear.
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It should be noted that current salary and/or mest recent salary may
not be appropriate justification for a HAM if recruitment difficulty
does not currently exist for the class. For example, 1in a suppressed
occupational area where candidates are unemployed or are facing
iayoff or relocation and would be willing to accept less than their
current or most recent salary a HAM may not be necessary. In this
instance, a competing offer must be verified.

Ba=zpEn

Competing offers from other State agencies cannct be used as justifica-
tion for offering a HAM rate,

Frior State Employment

il

Prospective employees with prior State service should be evaluated in the
same manner as other applicants. However, to gqualify for a higher rate
of pay thar that they received in prior State employment, they must
clearly have enhanced their gualifications above those they possessed in
the pricr State employment.

CURRENT STATE EMPLOYEES

Appointing authorities may request extraordinary gualifications HAM's

C for state employees under certain circumstances as outlined below:

H

A a. There must be a verifiable competing offer from ancther prospec-

N tive non-State employer.

G

E b. A promotional relationship cannot exist between the employees's

current class and the prospective class.

o, Hires made under these standards represent a career change for the

C individual.

H

A d It is typically necessary to coffer an extracrdinary HAM to recruit

N candidates for the class.

G

E DPR approvel is required in all cases. Delegated HAM authority does not
apply.

DOCUMENTATION

Departments must document the basis for each HAM request. HAM requests up to
the third step may be approved in advance of documentation being provided to
DPA. Fourth and fifth step HAMs may be expedited by DPAR with a verbal
approval following review of documentation. HBMs for current State emplovees,
regardiess of amount, requires DPA's prereview of documentation and approval .

A copy of the approved regquest, as well as a statement of justification for
delegated approvals, should be maintained by the requesting department in a
separate file for postaudit purposes.

Questions should be referred to your departmental Classification and Compensa-
tion Division analyst.

Ropert K. Painter, Section Manager

http/fwww.dpa.ca.gov/textdocs/freepmls/PMLI00T A txt 7/29/2008
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Classification and Compensation Division
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Department of Personnel Administration
Memorandum

TO: Personnel Management Liaisons (PML)

. SUBJECT: | REFERENCE NUMBER:
I Delegation of Personnal Management Functions Update i 2007-026
TDATESSUED SUPERSEDES:

, 08/26/07

This memorandum should be forwarded o
Personnel Officers

FROM: Department of Personnel Administration
Classification and Compensation Division

CONTACT: Classification and Com pensation Division
{(916) 324-9381
Fax: (816)327-1886

This memorandum updates the Department of Personne! Administration's (DPA) Personnel
Management Delegation Program. Among the changes are some that were requested from
Personne! Offices to help with your operational and business needs in the interim to MR
Modernization. The delegated functions are also identified in the attached chart.

Backdating Allocations

Gurrent practice requires departments to chtain DPA approval for all backdates heyond
60 workdays regardiess of Modified Classification Review (MCR) designation or method of
appeintment (certification or transfer) for position allocations.

Departments are now delegated the authori ty to backdate position alloc ations beyond

50 workdays. Departments must document the circumstances which resulted in the delay and
verify that the employee was assigned and performing the appropriate duties. B ackdating of
appeintments should be conducted in accor dance with the State Personnel Board's policy on
backdating appointments,

Out-of-Ciass (0OT)

tmportant Reminder: Check MOU for 00OC orovisions.

Rank and File: There are no exceptions to request extensions of O0OC assignments beyond the
MOU provisions.

Excluded: All departments have delegated authority to approve OOC assignments for
confidential, supervisory, manageriaf, and other excluded em ployees up o one year.

STATE OF CALIFORNIA
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Managerial: As members of the management team, employees in managerial classes can
reascnably be expected to per form work as needed to help the department function smoothly.
For limited periods of time, & manager should be expected to fulfil| a wide range of assignments
not normally part of histher assignment and classification without additional com pensation.
Current practice requires departments to obtain DPA approval prior to the assignment of 0OC
work.

Departments are now delegated the authority to pay managerial OOC. There are rare
circumstances when a department determines a managerial OOC assignment must continue
beyond 2 short time frame and additional compensation is appropriate. Payment will
commence on the 91st day. (Departments are stil} required to submit OOC assignments
approval to exempt positions prior to the assignment of OOC work.)

Date of Entitltements (Backdating)

Current practice requires departments to obtain DP A approval prior to processing transactions
that update or change employee salaries or pay history. The Personne! Services Branch (PSB)
currently receives transactions and corrections of mandatory actions beyond three years for
approval prior to submitting the request to the State Controller’s Office (SCO) for payment.

Departments are now delegated the authori ty to backdate transactions to their date of
entittement without prior review/approval by PSB. Departments must document the basis for
each date of entitiement request, and retain the docum entation for review. Departments need
tc enter an ‘X' in the 'On File for Audit' box within Line 10 of the PAR document, as weli as
complete PAR ltem 215, Employment History Remarks, as instructed on page 2.36 of the

P I

Personngl Action Manual related to date of entilement,

Hire Above Minimum {HAM)

Current practice requires departments to submit HAM requests in order to hire employaes with
extraordinary qualifications that do not meet the HAM requirements to DPA for review/approval.

Departments are now delegated the authority to approve exceptions to the HAM criteria for
extraordinary qualifications without grior review/approval by PSB, for all new State employees.
{Departments are still required to submit HAM approval for a current State employee to PSB in
all cases.) Departments must document the basis for each MAM request and retain the
documentatian for DPA program review.

Mert Salary Adjustments (MSA)

Current practice requires departments to obtain DPA approvatl to allow employees to receive the
maximum saiary of & classification, instead of sefting up an anniversary date, when the
empioyee is $25.00 or less from the maximum salary range of the classification.

STATE OF CALIFORNIA
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Departments are now delegated the authority to approve movement to the maximum of the
salary range when the saiary is $25.00 or less from the maximum rate. Departments with
delegation must document the basis for each salary exception request and retain the
documentation for review. Departments shall process the increase 1o the maximum of the
salary range using the employment history SAL transaction reflecting the same effective date as
the MSA transaction that resulted in the employee salary rate of $25.00 or less. Reference this
PML (e.g. PML 2007-028) in ftem 215, Employment History Remarks, of the SAL transaction.

Career Executive Assignment (CEA)

As noted in PML._2007-022, departments may submit requests to DPA for exceptions io the CEA
salary program when there is an extraordinary operationai im pact or severe salary compactior:

. to exceed the non-attorney/physician/engineer Level 5 rate; or
. to exceed the 10% salary movement in a fiscal year.

Requests must include a clear justification on the need for the exceptional request, including:

. titte of CEA position and current level:

. subordinate staff classifications, salaries, and compaction issue;

. brief description of CEA role and an arganiz ation chart;

. specific salary or percentage increase requested; and

. apprepriate signaiure authority (Agency Secretary, Director, or designes).

OPA views 5% as an acceptable differential between managerial positions dus to com paction
issues.

To address the critical need for succession planning, departments may allow an overlap of

employees in a CEA position while the prior incumbent orients and mentors the new appointee.
The duration of overlap for orientation/mentoring may last up to four months.

PosHtion Allocation

A request to use another department-specific classification is considered an exceptional
allocation and requires DPA approvai via the 625 process. It is appropriate for departments to
seek a courtesy approval from another departmeant; however, DPA will make the finaf allocation

decision.

The Pay Scale Section 13 will be modified to refiect departments' delegation authority.

STATE OF CALIFORNIA
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Class Modifications

All staff calendar classification changes must be submitted through DPA for processing and
union netification. Please do not submit items directly to the State Personnel Board {SPR).

Class Establishment

PML 2001-048 is obsolete. (The PML had placed a moratorium on classification changes.)
The priority order of Board ttem review and processing is as follows:

Urgent/important

1. Court-ordered mandates

Z. Legislative mandate (by law) involving new program/department:
. No existing civil service class or alternative
. New scope of work

important/Not Urgent

3 Legislative mandate (by law) involving revised Minimum Qualification:
. New license or registration
. Education
4, New/revised classification as a result of Memorandum of Understanding (MOL)

mandated siudy

5. All other proposals
. Priority is in date order as received by CCD

DPA and SPB are in the early stages of HR modernization efforts. As the HR modernization
efforts move forward, different classification and bargaining units may be impacted. DPA wili
make assessments on class proposals that may be better addressed in the HR modemization
process.

Delegation Reguirements

Important Reminder: All departments are required to submit a complete set of organization
charts annually on July 1*' and prior to any major reorganization.

STATE OF CALIFORNIA
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For a complete list of the delegated functions, please refer to the attached revised chart.
Changes to the Classification and Pay Guide are in progress. It is anticipated the updates to
the guide will be online in the very near future. Please call your CGD analyst or PSB
representative if you have any questions.

/s/Debbie Endsley

Dehbie Endsley,
Chief Deputy Director

Attachment

STATE OF CALIFORNIA



Personnel Management Delegation Program Parameters

DPA Contact for

Exceptions or

Topic Delegation Provided DPA Approval Required Relevant References Questions
Delegation All depariments are required to submit a complete Various Section 320 | C&P Analyst or
Reqguirements set of organization charts annually on July 1, and . {Crganization Chart PSB
prior to any major reorganization. Al departments format)
are required to keep proper documentation of all
delegated decisions according to the
requirements outlined in the C&P Guide sections
for the above topics.
Position Allocation | Al departments have delegated autharity to The following classes are MCR Ii© Staff 'C&P Guide Sections | C&P Analyst
approve position allocation decisions that meet Services Manager | (Specialist), Staff Services 300, 320, and 335
the guidelines for most ali classifications. The Manager Il (Specialist). The following classes
following departments have delegated authority to!  are MCR None: Daia Processing Manager IV,
approve pasition allacations to the Attorney 1V Staff Counsei IV (ses departmental
level: DOJ/AG, CDE, DFEH, DIR (Office of the exceplions}, Labor Relations Specialist, Labor
Director & DLSE only), DPA, CalTrans, FTB, Relations Manager |, and Labor Relations
Office of the Legislative Counsel, CalPERS, PUC, Manager {l. Departments must check with their
and State Public Defenders. See Pay Scale C&P analyst to clarify delegation for approving
Section 13 for MCR and departmental exceptions.. headquarters peace officer positions. All
. exceptions to established criteria must continue
to come to DPA for review and approvai,
including use of ancther department-specific
class.
~ Career Executive | Al departments may directly submit requests to All exceptions to established CEA levels | C&P Guide Seations 1~ C&P Analyst
Assignment (CEA) | establish new CEA positions to SPB with a criteria must continue to come to DPA for 400 to 499
concurrent capy (that includes a 625 cover sheet) | review and approval. All requests for CEA PML 08-06 PML 08-37
sent to DPA far processing. salary exceptions must be submitted to DPA Pay Scale Section 8
for review and approval.
Class Modification Non-hearing and Hearing Board ltems mustbe | C&P Guide 'C&P Analyst
submiited through DPA. DPA will handle all Sections 100 tc 199
contact with the unions on all staff Board iems. |
Class Establishment’  ~ - ~ All Non-hearing and Hearing Board Items sither]  C&P Guide . C&P Analyst
[ estabiishing new classes or revising existing  Sections 166 to 199 |
ciasses will be submitted through DPA. Section 200

PML 2007-026 Attachiment/Rav 05-07




Personnel Management Delegation Program Parameters

DPA Approval Required

Relevant References

DPA Contact for
Exceptions ar
Questions

All delegated functions are subject to
canceliation during a staff reduction or layoff
per discussians with departmental C&P
fepresentative and/or the Department of
Finance (DOF) budget instructions.

Minimum (HAM)

Topic Delegation Provided
Staff Reductions/ |
Layoffs _
Hire Above All departments have delegated authority 1o

approve HAM for extracrdinary qualifications
{including exceptions), former legislative
employees, and former exempt employees.

. HAM approval for current State employees

must be approved hy DPA.

Red Circle Rate

..m.womﬁao: to the
Salary Rules

Date of Entitlements
{Backdating)

Al departments have delegated .mmmmmn@ to

approve red circle rates for general Civii Service

employees and Career Exacutive Assignment
(CEA) positions (90 days).

All departmenis have delegated authority to
approve an exception o the salary rules under the
following circumstances: when there is a salary
loss upon transfer to a deep ciass; when there is

a reappointment or reinstatement without a break
in service.

All departments have delegated authorily to
backdate mandatory fransactions bayond three
years that update or change employee salaries or
pay history to their date of entitlement.

Various

C&P Guide
Section 250
Government Code
{GC) 19836

C & P Guide Sections |

260 and 440
GC 19837
DPA Rules

599.674-599.676

 Merit Salary
Adjustments

rﬁmim:wmﬁm:cm Time
Off (ATO)

All departments have delegated autority to
approve movement to the maximum of the salary
range when the salary is $25.00 or less from the
maximum rate.

Al departments have am_mmm&m autharity to

approve up ta 30 days of ATO.

~ Backdating
Allocations

Al departments have delegated authority to

backdate position allocations.

'SPB approval is required on

backdated
appointments for over 80 workdays.

DPA Rule 599,668

C&P Analyst or
LOF instrustions

PSR

GC 19836

GC 19981.10

C&P Guide
Section 320

C&P Analyst

PML 2007-026 Attachment/Rev 09-07
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Personnel Management Delegation Program Parameters

BPA Contact for

(SPB). Any speciai consultant used pending
exempt appointments must be approved by the
DPA Exempt Unit,

Exceptions or
Topic Delegation Provided DPA Approval Required Relevant References Quiestions
Out-of-Class ! All departments have delegated autharity to 0OC assignments to exempt postions must | C&P Guide C&P Analyst

{O0C) - approve ODC assignments as provided in the come to DPA for preapproval. Section 375

Bargaining Unit Contracts. For confidential, Note: There are no exceptions to reguest MQCU (varigus)

supervisory, managerial, and other excluded extensions of OCC assignments beyond the

employees, departments may approve OOC for MOLU} provisions.

up {c cne year.

| Special Consuitant . All departments have delegated authority fo DPA must review all exceptions, including C&P Guide | C&P Analystor
approve Special Consultants for situations that salaries that exceed the maximum specified in Section 340 Exempt Unit
meet the guidelines. the C&P Guide. Departments need to
cocrdinate with the State Personnel Board
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