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Petition challenging as an underground regulation California Code of Regulations,
title 15, section 3084.2

On May 6, 2010, you submitted a petition to the Office of Administrative Law {(OAL) asking for
a determination as to whether California Code of Regulations, title 15, section 3084.2
constitutes an underground regulation. Specifically, you challenge the limitation in subsection
(a)(1) of one continuation page [or Sections A and B of CDC Form 602 (rev. 12-87),
Inmate/Parolee Appeal Form. California Code of Regulations, title 15, section 3084.2 and CDC
Form 602 is attached hereto as Exhibits A and B, respectively.

In issuing a determination, OAL renders an opinion only as to whether a challenged rule is a
"regulation” as defined in Government Code section 11342.600," which should have been,
but was not adopted pursuant to the Administrative Procedure Act (APA).

If a rule meets the definition of a regulation in Government Code section 11342.600, but was not
adopted pursuant to the APA, it may be an “underground regulation” as defined in California
Code of Regulations, title 1, section 250:

The following definitions shall apply to the regulations contained in this
chapter:

(a) "Underground regulation” means any guideline, criterion, bulletin, manual,
instruction, order, standard of general application, or other rule, including a rufe
governing a state agency procedure, that is a regulation as defined in Section
11342.600 of the Government Code, but has not been adopied as a regulation

" "Regulation" means every rule, regulation, order, or standard of general application or the amendment, supplement,
or revision of any rule, regulation, order, or standard adopted by any state agency to implement, interpret, or make
specific the law enforced or administered by it, or to govern its procedure.
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and filed with the Secretary of State pursuant fo the APA and is not subject to an
express statutory exemption from adoption pursuant to the APA. (Emphasis
added.)

The section you challenge as an underground regulation, California Code of Regulations, title 15,
section 3084.2 was duly adopted as a regulation pursuant to the APA and filed with the Secretary of
State on May 18, 1989. Subsection (a)(1) was amended in 1995, 1996, and most recently in 1997 All
amendments were made in compliance with the APA and duly filed with the Secretary of State.”

For the reasons discussed above, we find that the rule challenged by your petition is not an underground
3
regulation.

The issuance of this summary disposition does not restrict your right to adjudicate the alleged violation of

section 11340.5 of the Government Code.

SUSAN LAPSLEY
Director
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* The complete history notes for California Code of Regulations, title 15, section 3084.2 are included with the text of the
section in Exhibit A,
? The rule challenged by your petition is the proper subject of a summary disposition letter pursuant to title 1, section
270 of the California Code of Regulations. Subdivision (f) of section 270 provides:
(1) If facts presenied in the petition or obtained by OAL during its review pursuant to subsection (b)
demonstrate to QAL that the rule challenged by the petition is not an underground regulation, OAL may
issue a summary disposition letter stating that conclusion. A summary dispoesition letter may not be issued
to conclude that a challenged rule is an underground regulation.
{2) Circumstances in which facts demonstrate that the rule challenged by the petition is not an underground
regulation include, but are not limited to, the following:
{A) The challenged rule has been superseded.
{B) The challenged rule is contained in a California statute.
(C) The challenged rule is contained in a regulation that has been adopted pursuant fo the rulemaking
provisions of the APA.
(D} The challenged rule has expired by its own terms.
(E) An express statutory exemption from the rulemaking provisions of the APA is applicable 1o the
challenged ruje.
(Emphasis added.)



2610 OAL Determination No. 14(8) Page 3 of 8
CTU2010-0506-01

Exhibit A
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§ 3084.2. Appeal Preparation.

(a) Form requirement. The appellant shall use a CDC Form 602 (rev. 12-87), Inmate/Parolee Appeal
Form, to describe the problem and action requested. Initial requests or grievances based on a disability
as defined in Title 42, U.S.C. section 12102 shall be filed pursuant to section 3085.

(1) A limit of one continuation page, front and back, may be attached to the appeal to describe the
problem and action requested in sections A and B of the form.

(2) Only supporting documentation necessary to clarify the appeal shall be attached to the appeal.

(b) Informal attempt prerequisite. The inmate or parolee shall attempt to resolve the grievance
informally with the involved staff, unless excepted by sections 3084.5(a)(3) and 3084.7.

{c) Place of filing. At the formal levels, the appeal shall be forwarded to the appeals coordinator within
the time limits prescribed in section 3084.6.

(d) Appellant submittal. An inmate or parolee shall not submit an appeal on behalf of another inmate or
parolee, except as provided in subsection (f). An inmate, parolee or other person may assist another
inmate or parolee with preparation of an appeal unless the act of providing such assistance would create
an unsafe or unmanageable situation.

(e) Limit of system. The department’s appeal procedure shall not be used to appeal the decisions or
actions of other agencies, except as provided by section 3084.7.

(f) Group appeal. If a group of inmates intend to appeal a decision, action, or policy affecting all

members of the group, one appeal form with the name and departmental identification number of the
inmate who prepared the appeal shall be submitted.

{1} A legible list of the participating inmates' names, signatures, departmental identification numbers,
and housing shall be attached to the appeal.

(2) The inmate submitting the appeal shall be responsible for sharing the written response with the
inmates who signed the appeal attachment.

(3) If the inmate submitting the appeal is transferred or released, responses shall be directed to the first
or next inmate on the appeal list attachment, who shall be responsible for sharing the response with the
other inmates identified on the attachment.

(g) Multiple appeals of the same issue. If more than one appeal regarding the same issue is received,
(1) All such appeals shall be logged.

(2) A written response shall be given to the original appellant.

(3) A copy of the response, with the original appellant's name and number removed, shall be given to
each of the other appellants.
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Note: Authority cited: Section 5058, Penal Code. Reference: Sections 832.5 and 5054, Penal Code;
Americans With Disabilities Act, Public Law 101-336, July 26, 1990, 104 Stat. 328; and Section 35.107,
Title 28, Code of Federal Regulations.

HISTORY

1. New section filed 5-18-89 as an emergency; operative 5-18-89 (Register 89, No. 21). A Certificate of
Compliance must be transmitted to OAL within 120 days or emergency language will be repealed on 9-
15-89.

2. Certificate of Compliance as to 5-18-89 order transmitted to OAL 9-7-89 and filed 10-10-89 (Register
89, No. 41).

3. New subsection (g) filed 5-6-92 as an emergency; operative 5-6-92 (Register 92, No. 19). A
Certificate of Compliance must be transmitted to OAL 9-3-92 or emergency language will be repealed
by operation of law on the following day.

4. Certificate of Compliance as to 5-6-92 order transmitted to OAL 8-31-92 and filed 10-7-92 (Register
92, No. 41).

5. Amendment of subsection (a) and Note filed 4-7-95 as an emergency pursuant to Penal Code section
5058; operative 4-7-95 (Register 95, No. 14). A Certificate of Compliance must be transmitted to OAL
by 9-14-95 or emergency language will be repealed by operation of law on the following day.

6. Certificate of Compliance as to 4-7-95 order transmitted to OAL 6-26-95 and filed 7-25-95 (Register
95, No. 30).

7. Amendment of subsections (a)}(1), (a)(2), {¢) and (f}(1) filed 12-23-96 as an emergency; operative 12-
23-96 (Register 96, No. 52). Pursuant to Penal Code section 5058(e), a Certificate of Compliance must
be transmitted to QAL by 6-2-97, or emergency language will be repealed by operation of law on the

following day.

8. Amendment of subsections (a)(1}, (a}(2), (¢) and ()(1) refiled 5-29-97 as an emergency; operative 6-
2-97 (Register 97, No. 22). A Certificate of Compliance must be transmitted to OAL by 9-30-97 or
emergency language will be repealed by operation of law on the following day.

9. Editorial correction of History 8 (Register 97, No. 24).

10. Certificate of Compliance as to 5-29-97 order, including amendment of subsection (c}, transmitted to
OAL 9-25-97 and filed 11-7-97 (Register 97, No. 45).
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STATE OF CALIFGRNIA DEPARTMENT OF CORRECTIONS
) Location: Institinien/Paroke Regisn Log fe. Category

iINMATE/PAROLEE )

APPEAL FORM 15 h

COC 802 {52787} N y

You may appeai any policy, sction or devision which has 8 significant adverse affect upon yol. With the exception of Serious CDC 11 8, elsssification
commitiee aclions, endclessilication and stelf representative-decisions, you must first informally sesk relief through discussion with the spproprirte stafl
member, who will 8ign your form snd state what sction was taken. # you aze not then satisfisd, you may send your dppeal with ali the suppotting
documeris and not more than one additional psge of commants to the Appaals Coordinator within 15 days of the action taken. No reprisais witl beaken
for using the appeals procedure responsibly.

NAME MUMBER ARSENMENT UNIT/ROUM NUMBER

A, Describe Problem:

H#you nee”d more space, attach one additional shest.

B. Action Reguested:

inmete/Parotes Siprature: Data Submitied;
C. INFOQRMAL LEVEL (Date Raceived: )

Sinff Response:

Stell Signature: Date Returnad to inmate:

D. FORMAL LEVEL
H you are dissatisfied, explain balow. attach supporting documens {Completed CDC 115, bwestigator's Report, Classiticationchrono, £0C 128, sto.jand
submit 10 the Institution/Parale Reglon Appeals Coordinator for processing within 15 days of receipt of responss,

Sigrature: ' ; " Dite Submittad: e
Note: Proparty.Funds appasls must be sécompaniad by & compiatad COC Appeat Mumber:
Board of Control form BC- 1E, Inmate Claim
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First Lavei T} Graraed L3 . Granted 75 Denied ) Othar

E.HEVIEWER'S ACTION {Compluts within 15 working days]; Date ssgigred: ... Diise Dimta:

Intarviewed by:

“Atalf Signature: Titia: Data Complatad:
‘Divigion Hesd Approved: Returned
Signature; Titde: i Dattai

£ Hdissatistied, axplain reasens for requesting & Second-Lovel Review, bad subinit 1o [nstitution or Parele Region Appeals Coordinator within 18 days of
recaipt of response,

Bigrature: Date Submitted:
Second Level 11 Granted 3 ». Granted [ Denied [ Gther
6. REVIEWER'S ACTION {Comalate within 10 warking deys): Date assiyned: Due Date:

{3 SeeArached Lotier

Signature: Dpte Complated;

Wardan/Buparintandent Signature: S AR G i e e . Date Returned to inmate:

H. W dissstisfied, add daia or reasans for requesting a Director's Level Revisw, and submit by mail to the third level within 15 days of receipt of
TREGOISE.

Signatuce] ‘ , Dote Submitied:

For the Director's Review, submi all documents to: Director of Corrections
' P.O. Box 942893
Sacramente, CA 94283-0001%
Anm: Chied, Inmate Appoals

DIRECTOR'S ACTION: [ Granved 1 P. Granted 3 Denied ] Odher
[7] Sas Attached Latiar

Brate:

CDC 802 (12787}



