STATE OF CALIFORNIA

OFFICE OF ADMINISTRATIVE LAW
300 Capitol Mall, Suite 1250 -
Sacramento, CA 95814

(916) 323-6225 FAX (916) 323-6826

Date: September 9, 2011

To: Arvie Carroll

From: | Chapter Two Compliance Unit

Subject: 2011 OAL DETERMINATION NO. 20 (S)

(CTU2011-0829-02)
(Summary Disposition issued pursuant to Gov. Code, sec. 1 1340.5;

Cal. Code Regs., tit. 1, sec. 270(1)

~ Petition challenging és an underground regulation Pleasant Valley State
Prison Department Operations Manual Supplement section 53130.9

On August 29, 2011, the Office of Administrative Law (OAL) received your petition asking
for a determination as to whether Pleasant Valley State Prison Department Operations

Manual (DOM) Supplement section 53130.9, titled "Assignments," constitutes an
underground regulation. DOM Supplement section 53130.9 is one subsection of DOM
Supplement section 53130, titled "Inmate Work Training Incentive Program.” DOM .
Supplement section 53130 was issued by the warden at Pleasant Valley State Prison and is

“attached hereto as Exhibit A.

In issuing a determination, OAL renders an opinion only as to whether a challenged ruleis a
"regulation” as defined in Government Code section 11342.600,' which should have been,
but was not adopted pursuant to the Administrative Procedure Act (APA).2 Nothing in this
analysis evaluates the advisability or the wisdom of the underlying action or enactment.
OAL has neither the legal authority nor the technical expertise to evaluate the underlying
policy issues involved in the subject of this determination.

I nRegulation” means every rule, regulation, order, or standard of general applicati'on or the amendment, supplement,
or revision of any rule, regulation, order, or standard adopted by any state agency to implement, interpret, or make
specific the law enforced or administered by it, or to govern its procedure. o
2 Quch a rule is called an "underground regulation" as defined in California Code of Regulations, title 1, section 250,
subsection (a): S .
"Underground regulation" means any guideline, criterion, bulletin, manual, instruction, order, standard of
general application, or other rule, including a rule governing a state agency procedure, that is a regulation
as defined in section 11342.600 of the Government Code, but has not been adopted as a regulation and filed
with the Secretary of State pursuant to the APA and is not subject to an express statutory exemption from
adoption pursuant to the APA.

‘
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Generally, a rule which meets the definition of a "regulation” in Government Code section
11342.600 is required to be adopted pursuant to the APA. In some cases, however, the
Legislature has chosen to establish exemptions from the requirements of the APA. Penal
Code section 5058, subdivision (c), establishes exemptions expressly for the California
Department of Corrections and Rehabilitation (CDCR):

(c) The following are deemed not to be "fegulations" as defined in Section 1 1342.600

of the Government Code:
(1) Rules issued by the director applying solely to a particular prison or other

correctional facility.... '

" This exemption is ‘c'all.ed the "local rule" exemption. It applies only when a rule is established
for a single correctional institution. '

In In re Garcia (67 Cal.App.4th 841, 845), the court discussed the nature of a "local rule"
adopted by the warden for the Richard J. Donovan Correctional Facility (Donovan) which
dealt with correspondence between inmates at Donovan: :

The Donovan inter-institutional correspondence policy applies solely to
correspondence entering or leaving Donovan. ‘It applies to Donovan inmates in all

instances. -

The Donovan policy is not a rule of general application. It applies solely to Donovan
and, under Penal Code section 5058, subdivision (c)(1), is not subject to APA

requirements.

Similarly, the rule challenged by your petition was issued by Pleasant Valley State Prison
and applies solely to the inmates of Pleasant Valley State Prison. Therefore, the ruleis a
nlocal rule" and is exempt from compliance with the APA pursuant to Penal Code section

© 5058(c)(1). It is not an underground regu_lation.3‘

\

- 3 The rule challenged by your petition is the proper subject of a summary disposition letter pursuant to title 1, section
270 of the California Code of Regulations. Subdivision (f) of section 270 provides: ‘
© (f)(1) If facts presented in the petition or obtained by OAL during its review pursuant to subsection (b)

.demonstrate to OAL that the rule challenged by the petition is not an underground regulation, OAL may
issue a summary disposition letter stating that conclusion. A summary disposition letter may not be issued
to conclude that a challenged rule is an underground regulation. .
(2) Circumstances in which facts demonstrate that the rule challenged by the petition is not an underground
regulation include, but are not limited to, the following: '
(A) The challenged rule has been superseded. ’ ,
(B) The challenged rule is contained in a California statute.
(C) The challenged rule is contained in a regulation that has been adopted pursuant to the rulemaking
provisions of the APA.
(D) The challenged rule has expired by its own terms. :
(E) An express statutory exemption from the rulemaking. provisions of the APA is applicable to the

challenged rule. [Emphasis added.]
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The issuance of this summary disposition does not restrict your right to adjudicate the alleged
violation of section 11340.5 of the Government Code.

o WWMW\{Z

Debra M, Cornez ﬁ
Assistant Chief Counsel/

Acting Director

Copy: Matthew Cate
: Tim Lockwood
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DOM SUPPLEMENT

PLEASANT VALLEY STATE PRISON

California ‘Chapter:- 5
Department of ‘CUSTODY/SECURITY" OPERATION S
Corrections and | Article: 39 _
Rehabilitation INMATE WORK/TRAINING
, INCENTIVE PROGRAM -
OPERATIONS ‘Sections: 53130 .
MANUAL JINMATE WORK TRAINING
' | INCENTIVE PROGRAM

_?RES’EONS"IéiLITY FOR?REVIEW:" o

Associate Warden, Central 'Opexja.tiens._'. '

ANNUAL REVIEW DATE:  March
sasog The Chisf Deputy Warden -shall exercise
AINMATE WORKITRAINING administrative  responsibility ~ for ‘the ‘Inmate

PROGRAM COORDINATOR

"The .Associate Warden

Work/Training Incentive Program (IWTIP)

(AW) and Correctlonal

‘Captain, ‘Central Operations, are -responsible for
*auditing and ensuring:staff.are’in- comphance with:the -
Inmate ASSlgnment Ofﬁce (IAO) procedures -

g

The Inmate Assxgnment Lueutenant lS responelble for _

Asmgnvng mmates to- work/tralnmg assngnments.m
as
-Committee

‘Unit Claselfcatlon :

-estaplished ~ by -the
the Institutional

(UCC) -andlor

. Classmcatlon Commlttee (ICC)

53130.6.24
GHANGING PRIVILEGE
GROUPS |

Estabhshmg and malntamlng Pleasant Valley ‘

State Prison-(PVSP) waiting lists for iinmate ‘work

as&gnments vocatlonal trades, and academlcs

IWT[P pnwleges may be temporanly suspended or
reduced by -either classification committee action or
as part of a disciplinary disposition.

Copies of the UCC/ICC Classification Result Shests
shall ‘be distfibuted to Records . (original) a copy
placed in the [AO drop box located in Records, a

copy fto -
Counselor Il (CC 1),

respective  Captain, ‘Correctional
and -assigned Correctional

the

Counselor [ (CC I).

Reductlon/Suspensmn of Privileges

If suspension of privileges
classification action,

is a result of a
the Classification Chrono

(CDC 128-G) shall include the same information as a-
General Chrono (CDC 128-B) prepared by the Senior
Hearing Officer (SHO).

OPERATIONAL SUPPLEMENT (1

) DOM SECTION: 53130







PLEASANT VALLEY STATE PRISON

DOM SUPPLEMENT

California
Department of
Corrections and
Rehabilitation

OPERATIONS

}:Chapter: 5 :
) CUSTODY/SECURITY -OPERATIONS

Article: 39

| INMATE WORK/TRAINING
| INCENTIVE PROGRAM

‘Sections: 53130

| INMATE WORK TRAINING

| INCENTIVE PROGRAM _

.Should ‘an inmate -become distuptive, display a

non-compliant :behavioral pattern, refuse o perform

His duties, .or-become .a threatto the Prison security
at the work site, the work/training ‘supervisor shall
suibmit a CDC 115 documenting the. inmate's

‘behavior. The work/training :supervisor may request
that the inmate be unassigned ﬂjomfhiswork/training

" assighment.

The iinmate ‘work/training ‘supervisor :$hall -carry the
Cinmate -on Astime unfil ‘the . disciplinary ‘hearing
:process fis :completed. The ‘Facility Lieutenant shall .
order’ ‘the -inmate's workchange :pass. -suspended - -
. .pending :completion of the -disciplinary ‘hearing if the
- .Inmate is ‘assigned outside the ‘fadiiity. The inmate
--shalk-be finstructed-not-to-return-to:his-work/raining....- . -
.assignment -until the disciplinary hearing has ‘been

completad and ‘that he shell receive A-time pending
completion of the disciplinaty process and

. classification process. -

In the-event the inmate is found -guilty, the SHO shall
.ensure delivery of the CDC 115 to'the CC Il on the:
“facility 'where the inmate is ‘housed. The CC Il shall '
schedule the inmate for UCC review. =

Should the inmate be found'-not‘guilty, he shall be

“instructed ‘to report to his assignment. Any A-time .

received shall be .converted ‘to S-fime ‘by the
work/training supervisor.

. Inmate Placed in ‘Adniinistrative Seagreqgation

When ah inmate's name"appears on the Daily
Movement Sheet (DMS) as being placed in
Administrative Segregation (Ad-Sed), the

work/training supervisor shall close out the

Inmate Work Supervisor's Time Log (CDC 1697)
form. The ICC shall determine the inmate’s
appropriate work credit earning status upon his
release from Ad-Seg. ' '

" )f an inmate violates a section of the California Code

of Regulations (CCR), Title 15, that causes him fo be
placed on modified program status pending housing

OPERATIONAL SUPPLEMENT

(3) DOM SECTION: 53130




< regarding.safe.workplace
actices, and personal protective .

DOM SECTION: 53130




DOM SUPPLEMENT

PLEASANT VALLEY STATE PRISON

‘California ‘Chapter: 5 - : '
" Department of CUSTODY/SECURITY OPERATIONS
N\ Corrections and | Article: 39 - o
Rehabilitation - - | INMATE WORK/TRAINING -
_ ' INCENTIVE PROGRAM
OPERATIONS Sections: 53130
MANUAL INMATE WORK TRAINING
' - INCENTIVE PROGRAM '

equipment when necessaty.

" Program Evaluation Reports

A.CDC 101 shall'be prepared and submitted after the
first 30 days ‘of an inmate's iriitial assignment.  The

second CDC 101 is to’be completed 60 days after

the Initial :30-day ‘report. ~‘Subssquent ‘performance. .

" avaluations shall :be :submitted -every 90 days untll

. the inmate completes ‘all five pay steps, -or 450 -days

of -assignment. "Upen ‘completiondf the five steps,

performance -evaluations, -shall ~continue” to  be

- “subriitted -every ‘90 -days, or anytime an ‘inmate :s
 terminated-or changes:work assignments. -

-“.A’II-inmafe;job_descrip.ﬁdnsﬁéha‘!l_;:utili'zej{the;:appﬂ._).y_ed,__‘ ]

PVSP format. ‘Both the inmate and work-supervisor
shall sign “the job description. One copy shall ‘be

~.given to the inmate, and ‘the original shall ‘be
forwarded o the IAO within ten days. A -copy :of the

" job description will bé-kept by the work supervisor

(see AttachmentB). -

' For »accoun"c'ébility,- the .»lAO shall maintain a file of

~ current job descriptions. If a job description is not 3

recelved in the IAO within 14 working days, a
delinquent ‘notice shall be sent to the Department

‘Head for follow up actien. If the job description‘is not.

received within 20 days after that, a second
delinguent notice shall be forwarded to the Division

Head for corrective action.

On_the Job Injury

When an inmate receives an on-the-job injury, the
work supervisor -shall document the injury on a
CDC 128-B. A copy of the CDC 128-B shall be
routed to the Medical Department for evaluation of
the inmate's injury. The Medical Department shall
document thelr findings on a Medical Chrono
(CDC 128-C). In cases that result in-a short-term
absence (seven days or less) from a job assignment,

_ the CDC 128-C shall be forwarded to the work

supervisor -and S-time shall’ be documented on the

OPERATIONAL SUPPLEMENT
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y ‘Shest to the .

Sheet shall be
‘Attachment

of the following -




_ PLEASANT VALLEY STATE PRISON _ DOM SUPPLEMENT

‘California :Chapter: 5
Department of :CUSTODY/SECURITY OPERATIONS
.Corrections and Article: 39
Rehabilitation | INMATE WORK/TRAINING
. ' { INCENTIVE PROGRAM
‘OPERATIONS | Sections: 53130 -
MANUAL _ ]NMATEWORKTRAINING
L ' | INCENTIVE PROGRAN
-month '

‘-Al! work/trarnmg supervrsors shal! complete the
CDC 1697s. The following steps shall be taken when

‘the inmate goes on pre-parcle ‘or pre-transfer

status. o _
1 If: ei'n' inmats is . péronhg, *nrs' "C'I:DAC"1697 shall be
" .closed:out, including ten working days.of “S” time,

and taken ‘to the ‘Records’ Department Wlthrn 24
‘ ‘hours appeanng on: the DMS

'2.,“ .lf an mmate is? transfernng, hlS CDC 1697 shall be" -

"closed oL, in¢luding ‘three working days -of "S"
~time, "and taken fo ‘the ‘Records Department

e lmmedra’rely upen appeating-onthe DM oo

The work/tramlng supervrsors shall record on all

inmate ‘time ‘logs :the following Information: ‘inmate's
'full last: name; flrst name;:and middle initial-(If any).

Work Supervxsor s Trme Log

' When an inmate- is reassrgned o another posrtlon

number, ‘the work -supervisor shall close .out the old

.CDC 1697 and inltiate a new one,. reflecting the new

position number.

Txmekeepmg corrections “shall be made in the
following manner:

‘The CDC 1697 shall be- com'pleted in"black ink only.

When an-error is made on the CDC 1697, the error
shall be crossed out with a single line and the correct
entry shall be made .and initialed by the work
supervisor. INMATE WORK SUPERVISORS SHALL -
NOT USE WHITE QUT OR CORRECTION TAPE ON

ANY AREA OF THE:CDC 1697. .

Securltv of Time Logs

All CDC 16973 shall be secured in a locked meta(
bhox. The work/training supervisor shall retain all
completed CDC 1687s for a period of one year, and

OPERATIONAL SUPPLEMENT ‘
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ATTACHNMENT A

PLEASANT VALLEY STATE PRISON
. : INMATE DUCAT REQUEST FOBM :
: : ' ' ‘PVSP Ihmate Assignment Office (Rev. 3/08)
'PRIORITY / NON-PRIORITY - :
“Circlo Ong
aquest must be received by 11:00 a.m. of the last working day preceding the date ducat is to be lssued. Pursuant to the
DOM, Subsaction 58130.8.2 Priority Ducats are restricted for Casework purposes and Health Care Servioes)

{Nota: R

_ .PLEASE TVPE OR PRINT-LEGIBLY : : 4
| REPORT | HOUSING REPORTING REASON TIME

‘CDCR NAME
NUMBER DATE ‘ AREA

@ N|'o| o &) el p| 2

10.
TER
1z,
74,
5.
6]
17
18,
) ;1'9;
20.
2.
22,
78,
74,
2.

REQUESTING "TOTAL DUCATS:
TAFF (PRINT) (SIGNATURE)

DATE SUBMITTED:

EXTENSION:

TITLE:

ASSIGNMENT: PAGE OF PAGE (S)
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ATTACHMENT C

_u_nm>m>z._. <>_._lm< m._.>._.m PRISON
| © . INMATE PAY SHEET -

PAY PERIOD: SUPPLEMENTAL MONTH: ___ WORK LOCATION:

CDCR# [NAME _ [POSITION |JOBTILE | |DATE  [SKILL |HOURLY |HOURS

. _ AMOUNT
HIRED | LEVEL | RATE WORKED | PAID

Total # of Inmates: ____ : R $$ Paid: __

Pl
8

Skill Level = 11 |2 3 147 |57 MaxiMo'
1. Lead Person 32/848 | 33 | 34|35 | 37 $56.00
2. Special Skill 19/829 .22 .25 | 29| 32| $48.00 -
3. Technician A5/823 | AT | 19 21 24" 1-§$36.00
4. Semi-Skill A AYSIT | A3 | A5 |47 A8 | $27.00 -
5. Laborer 108812 " ["09 [ 10 [ A1 " [ 137 $20.00

‘Work Supervisor T Ext.# Date




