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To:  Andres Medina _
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Subject: 2011 OAL DETERMINATION NO. 24(S)

(CTU2011-1017-01)

(Summary Disposition issued pursuant to Gov.
Cal, Code Regs., tit. 1, sec. 270(f))

Code, sec. 11340.5;

Petition challenging as an underground regulation Kern Valley State Prison’s
Addendum to Department Operations Manual Supplement 54020, concerning

‘visiting procedures

On October 17, 2011, the Office of Administrative Law (OAL) received your petition asking
for a determination as to whether Kern Valley State Prison’s Addendum to Department '
Operations Manual Supplement 54020, concerning visiting procedures, constitutes an
underground regulation. The ruleisin a memorandum dated August 19, 2011, issued by the

warden at Kern Valley State Prison and is attached hereto as Exhibit A.

In issuing a determination, OAL renders an opinion only as to whether a challenged rule is a
"regulation” as defined in Government Code section 11342.600,' which should have been,
but was not adopted pursuant to the Administrative Procedure Act (APA).> Nothing in this
analysis evaluates the advisability or the wisdom of the underlying action or enactment.

OAL has neither the legal authority nor the technical expertise to evaluate the underlying
policy issues involved in the subject of this determination.

! "Regulation" means evéry rule, regulation, order, or standard of general application or the amendment, supplement,
or revision of any rile, regulation, order, or standard adopted by any state agency to implement, interpret, or make

specific the law enforced or administered by it, or to govern its procedure.

. 2.Quch arule is called an-"underground regulation" as defined in California Code of Regulations, title 1, section 250,

subsection (a): :

"Underground regulation” means any guideline, criterion, bulletin, manual, instruction, order, standard of
general application, or other rule, including a rule governing a state agency procedure, that is a regulation
as defined in section 11342.600 of the Government Code, but has not been adopted as a regulation and filed
with the Secretary of State pursuant to the APA and is not subject to an express statutory exemption from

adoption pursuant to the APA.
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Generally, a rule which meets the definition of a "regulation” in Government Code section
- 11342.600 is required to be adopted pursuant to the APA. In some cases, however, the
Legislature has chosen to establish exemptions from the requirements of the APA. Penal
" Code section 5058, subdivision (c), establishes exemptions expressly for the California
Department of Corrections and Rehabilitation (CDCR):

(c) The following are deemed not to be "regulations" as defined in Section 11342.600

of the Government Code: .
(1) Rules issued by the director applying solely to a particular prison or other

correctional facility....

This exemption is called the “local rule” exemption. It applies only when a rule is
established for a single correctional institution.

In In re Garcia (67 Cal.App.4th 841, 845), the court discussed the nature of a “local rule”
adopted by the warden for the Richard J. Donovan Correctional Facility (Donovan) which
dealt with correspondence between inmates at Donovan:

The Donovan inter-institutibnal correspondence policy applies solely to
~ correspondence entering or leaving Donovan. It applies to Donovan inmates in all

instarces.

" The Donovan policy is not a rule of general application. It applies solely to Donovan
and, under Penal Code section 5058, subdivision (c)(1), is not subject to APA

requirements.

Similarly, the rule challenged by your petition was issued by Kern Valley State Prison and
applies solely to the inmates of Kern Valley State Prison. Inmates housed at other

~ institutions are governed by those other institutions’ procedures for visitations. Therefore,
the rule is a “local rule” and is exempt from compliance with the APA pursuant to Penal
Code section 5058(c)(1). It is not an underground r_egulation.3 '

3 The rule challenged by your petition is the proper subject of a summary disposition letter pursuant to title 1, section
270 of the California Code of Regulations. Subdivision (f) of section 270 provides:
(H)(1) If facts presented in the petition or obtained by OAL during its review pursuant to subsection (b)
demonstrate to OAL that the rule challenged by the petition is not an underground regulation, OAL may
issue a summary disposition letter stating that conclusion. A summary disposition letter may not be issued
to conclude that a challenged rule is an underground regulation.
(2) Circumstances in which facts demonstrate that the rule challenged by the petition is not an underground
regulation include, but are not limited to, the following: '

~—-(A)The-challenged-rule has been SUPEISEAB: - o Do

(B) The challenged rule is contained in a California statute,

(C) The challenged rule is contained in a regulation that has been adopted pursuant to the rulemaking
provisions of the APA. -

(D) The challenged rule has expired by its own terms.

(E) An express statutory exemption from the rulemaking provisions of the APA is applicable to the
challenged rule. [Emphasis added.]
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The issuance of this summary disposition does not restrict your right to adJudlcate the alleged
violation of section 11340.5 of the Government Code.

"Debra M. Cornez ﬂ
Assistant Chief Counse '

Acting Director

N4,

" Kathleen Ec Eddy
Senior Counsel

Copy: Matthew Cate
: Tim Lockwood
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gHted sffactive Sepleminer 7

540201105 VISITING APPOINTMENT PROCEDURES FOR KERN VALLEY STATE
PRISON R o '

 Visiting“processing-times will now be separated -into #two different-processes:
Visiting times for Scheduled appointments will occur from 0800 — 1100 hours

and Open Visiting (Visiting for Visitors that miss their scheduled time or do
not have an appoiniment) which will occur from 1100 -1330 hours. Visiting still -
ends at 1430 hours in each Facility visiting room. ' ' o

 Apointments forsontactvisits will b scheduléd:ifn.fo o iseks ig.advange.
e S . i ' . . . : - L )

CONTACT and NON-CONTACT APPOINTMENTS CAN BE MADE. BY
ONE OF THE FOLLOWING THREE WAYS: | |

(i PERSON

NON-CONTACT

Three appointments for each Facility will be assigned per hour-starting at 8:30
AM to 1:30 PM. When visitors exit the Visitor Processing Center, at the
__conclusion of their visit; they may schedule their next visit. | -~

T_Mﬂ‘;—'ﬂ'_!“

AR
BYRHONE!

CONTACT



““5" rwea"'r'

Saturday until 12300 PM VVednesdaye (Requestsﬁl:"\'/\/ltl“ be;add;essedﬂ:vln the
‘order rn which they are recerved) The emarl must contarn the followrng =

‘Name CDCR Number lnmates Housrng, and name and age of any mrnors
attending the visit, : ' .
. (Sample ema// ") Visitor Jane Doe cl//ve/s license number A /234567 would like to

-+ visit Inmate Jones CDCR # D54321 housed in C1-123L on January 02™ and 3°.” the
“following minors will-be visiting with me; John Doe age 4 and Suzie Doe age 7) '

VlSltors who make appointments by email will be notified by email- confirming their
_ appointment time. Ten Contact appointments for Each: Faorllty will be assigned per
each_half hour starting at.8:00. AM to 10:30 AM. There will be three- Non Contaot,,,

' apporntments for each Facrlrty per Hour starting at 8:30 AM until 1:30 PM. '

“Visitors will be Timited to scneaulmg one-visitper-visiting= uay~no~mu,c than
two weeks in advance tlg an"appomtment for vigitors

'base'd‘o‘n"date and:time availab Voo

‘CONTACT ' :
Visitors will be required fo report to the Visitor Processing Center at the time of therr .

‘scheduled apporntment for proeessing and may not proceed into the prooessrng

~area until their scheduled time unless requested by the Visiting Staff. [f the visitor
arrives late for.the scheduled appointment they will ‘not be processed as an
rrappomtment -Once-open processing.- begms at.11:00. AM,. the visitor will_be. altowed,_,

o process

NON-CONTACT '
Visitors will'be required to report to the Visitor Processing Center thirty (30) mrnutes '

prior to thelr scheduled appointment for processrng and may not proceed into the




.~-'.-:‘j'VlsIIor p'asses WI” be: plcked u‘p and fIIIed out. at Ihe south parkmg Iot VIsmng station.
' The nurhbers on “the ‘passes -are for counting purposes only and ‘do not signify’ a

place In line or an-order for processing.

ARRIVAL ON INSTITUTIONAL GROUNDS:
Visitors are- not:to arrive on- Ins’utu‘uonal grounds more than 80 minutes prior to their -

' scheduled prooessmg time.

Any quesnons reIatIng to thIs Visitor Appomtmem PIocessmg pIocedure shouId be

.dlrected to the Vlsmng Sergeant at (661) 721-6300, extension 5708 or.the Visiting -

Sl

@mg/z/mwéj Lg%eai By,

MARTIN BITER— -
Warden (A) -

Kemn Valley State Prison -~ | . .

August23, 2011 -

Date




