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Cal. Code Regs., tit. 1, sec. 2'70(f))

Petition challenging the California Department of Corrections and
Rehabilitation (CDCR) Soledad Correctional Training Facility's DOM
Supplement #29, and its attachment, as underground regulations.

On September 21, 2016, the Office of Administrative Law {OAL) received your petition
asking for a determination as to whether DOM (Department Operations Manual) Supplement
#29: Facilities A&B Program and Activity Schedule for SNY Inmates, and the attached
Shower Schedule, constitute underground regulations (DOM Supplement #29). DOM
Supplement #29 is dated December2016 and was issued by Soledad Correctional Training
Facility and is attached hereto as Exhibit A.

In issuing a determination, OAL renders. an opinion only as to whether a challenged rule is a
"regulation" as defined in Government Code section 11342.600,1 which should have been,
but was not adapted pursuant to the Administrative Procedure Act (APA).2 Nothing in this
analysis evaluates the advisability or the wisdom of the underlying action or enactment. OAL
has neither the legal authority nor the technical expertise to evaluate the underlying policy
issues involved in the subject of this determination.

i "Regulation".means every rule, regulation, order, or standard of general application or the amendment, supplement,
or revision of any rule, regulation, order, or standard adapted by any state. agency to implement, interpret, or make
specific the law enforced or administered by it, or to govern its procedure.
2 Such a rule is called an "underground regulation" as defined in California Code of Regulations, title 1, section 250,
subsection (a):

"Underground regulation" means any guideline, criterion, bulletin, manual, instruction, order, standard of
general application, or other rule, including a rule governing a state agency procedure, that is a regulation as
defined in section 11342.600 of the Government Code, but has not been adopted as a regulation and filed
with the Secretary of State pursuant to the APA and is not subject to an egress statutory exemption from
adoption pursuant to the APA.
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Generally, a rule which meets the definition of a "regulation" in Government Code section
11342.600 is required to be adopted pursuant to the APA. In some cases, however, the
Legislature has chosen to establish exemptions from the requirements of the APA. Penal
Cade section 505$, subdivision (c}, establishes exemptions expressly for the California
Department of Corrections and Rehabilitation (CDCR):

(c) The following are deemed not to be "regulations" as defined in Section .11342.600
of the Government Code:

{1) Rules issued by the director applying solely to a particular prison or other
correctional facility....

This exemption is called the "local rule" exemption. It applies only when a rule is
established for a single: correctional institution.

In In re Garcia (67 Cal.App.4th 841, 845), the court discussed the nature of a ̀.`local rule"
adopted by the warden for the Richard J. Donovan Correctional Facility (Donavan) which
dealt with correspondence between inmates at Donovan:

The Donovan inter-institutional correspondence policy applies solely to
correspondence entering or leaving Donovan. It applies to Donovan inmates in all
instances.
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The Donovan policy is not a rule of general application. It applies solely to Donovan
and, under Penal Code section 5058, subdivision (c)(1), is not subject to APA
requirements.

Similarly, the rules challenged by your petition were issued by Soledad Correctional Training
Facility and apply solely to the inmates of that facility. Inmates housed at other institutions
are governed by those other institutions' criteria for. showering and other activities,
Therefore, the rules are "local rules" and exempt from compliance with the APA pursuant to
Penal Cade section 5058(c)(1). They are not underground regulatians.3

3 The rule challenged by your petition is the proper subject of a summary disposition letter pursuant to title 1, section
270 of the California Code of Regulations. Subdivision (fl of section 270 provides:

(f~(1) If facts presented in the petition or obtained by OAL during its review pursuant to subsection (b)
demonstrate to OAL that. the rule challenged by the petition is not an underground regulation, OAL may
issue a summary disposition letter stating that conclusion. A summary disposition letter may not be issued to
conclude that a challenged rule is an underground regulation.
(2) Circumstances in which facts demonstrate that the rule challenged by the. petition is not an underground
regulation include, but are not luruted to, the following:
(A} The challenged rule has been superseded.
(B) The challenged rule is contained in a California statute.
(C) The challenged rule is contained in a regulation that has been adopted pursuant to the rulernaking
provisions of the APA.
(D) The challenged rule has expired by its own terms.
(E) An express statutory exemption from the rulemal~ng provisions of the APA is applicable to the
challenged rule. [Emphasis added.]
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The issuance of this summary disposition does not restrict your right to adjudicate the alleged
violation of section 11340.5 of the Government Code.

Debra M. Comez— (J
Director

~~~~ lit ' 
~ ,.~

Elizabeth A. Heidig
Assistant Chief Counsel
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Copy: Scott Kerman, Secretary
Tim Lockwood, Chief RPMB
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FIRST 11UATCN
StafiF on/off duty sign. in/aut on
FLSA; Receive any perfinent

2200 Hrs 
~nformafion from 3'~ watch staff,
review logboak(s) and make
security-check(s) of :your area(s)-
of res onsibilit .

2230 Hrs ~ S ~+atch meeting OJT by
ser eanf
INSTITUTIONAL COUNT

2300 Hrs Positive/Negative begin personal
alarm testis after count clears

0245 Hrs ~NSTiTUT1~NAL COUNT
Positive

0245 Hrs Wake-up culinar workers
0315 Hrs Cu(inar 'workers release to work

0415 Hrs. 
Out counts are completed and
entered into S4MS

0445 Hrs IN5T1TUTtONAL COUNT
0500 Hrs Celina worker release
0530 Hrs Wake-u call for mornin meal

SECOND WATCH
0640 Hrs Staff on/off duty sign in/nut an

FLSA;
Security check/Institution off
deadlock
Outer perimeter check by
designated staff: Eariv worker
release far marnina meal;

1 Release. close custody culinary
workers.

0605 Nrs Report to assigned meal .release
covera e ositions.

0615 Hrs Begir feeding meal &
medication .distribution. MEDS-
DOTtKO~

0730 Hrs. SAP release {M-F}.

~ 0800 Hrs On Monday thru Friday
including Holidays, release
Privilege Group C inmates to

~ yard & fiurn !/M telephones. off.
Secure Halls. Work and school
tali.

0815 Hrs "Weekend” yard release for AIA
inmates.

Facilities A&B Program and
~~iv_ity~hsdcrte-for SNY inrriates

0834 Hrs Staff training. MNV/F
0900. Hrs `Yard recall Privilege Group C

inmakes, begin Privilege group C
Da Room

Q915 Hrs Yard release and begin .shower.
an~~ dayroom for ~ A~lA anti A2B
inmates, Weekends and
holidays, yard and dayroom .will
onl be o en for AAA inmates.

9000Hrs Privile e Grou C Lock u .
1030 Hrs lnlinelcaurtes lacku /outbound
1115 Hrs SAP release back to ha111 and
113p Hrs Sus end showerslda room
1145 Hrs Infine (yard recall on delivery..

1230 Nrs Work/School/SAP & Yard .
release.

1300 Hrs Gontinue showers/da room
1400 Hrs SHIFT CHANGE — 2" watch

stafif off duty, relate :pertinent
information to 3 watch staf .

THIRD WATCH

~40~ Hrs 
staff on aff duty .sign in/out on
FLSA securit check.

X430 Hrs 
lnline! courtesy lockupt
outbound

1500 Nrs Unlock for MED/ DOT/ KOP

1530 Hrs 
online &showers for returning
workers onl ,
Yard recall; continue
work/education shrawers and

1600 Nrs hail activi#ies. if Dorm is
operational, begin Dorm

_!!_ feed~'ng.
Suspend shower program.

1630 Hrs Secure
halls.

1700 Hrs ALARM CHECKS

1700 Hrs 
Mandatory standing taunt
institutional Caunt
Evening. mea! release: Halls
designated far close cusfiody

1730 Mrs 
inmates wilt be first in the
rotation. At the comp{~tian of
the Close Custody Hall's
evenin meal, the halls will

Next Revision Date: December 20'!6
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