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SUMMARY OF REGULATORY ACTION

In this regulatory action, the Califol1ia Horse Racing Board (Board) proposed to adopt a new
article 27, which includes sections 2086, 2086.1, 2086.5, 2086.6. 2086.7, 2086.8, 2086.9, 2087,
2087.5,2087.6,2088,2088.6,2089,2089.5,2089.6, 2090, 2090.5, 2090.6, 2091, 2091.5, 2091.6,
2092,2092.5,2092.6 and 2093, in division 4, title 4, otthe Calif(ll1ia Code of Regulations
(CCR). The purpose of these proposed sections is to implement, intcrpret and make specific
Busincss and Profcssions Codc scction 19604.5, which pel11its cxehange wagering in California.

DECISION SL'MlVARY

On January 31, 2013, the Board submitted to the Office of Administrative Law (OAL) the
proposcd adoption otthese sections in article 27. On March 15,2013, OAL notified the Board
that OAL disapprovcd thc proposed rcgulations for failure to comply with specified standards
and procedures of the California Administrative Proecdurc Act (APA). Thc rcasons for the
disapproval are summarized below:

A. The agency failed to comply with the Necessity standard of Government Code section
11349.1(a)(I);

B. The agency failed to comply with the Clarity standard of Government Code section
11349.1(a)(3);
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C. The agency failed to comply with the Consistency standard of Government Code scetion
11349.1(a)(4);

D. The agency failcd to cOl1ply with APA procedural requircments, including that the
rulemaking file did not contain all required documents and required documcnts included in the
file were defectivc.

E. The agency failed to adequatcly respond to all of the public comments made regarding thc
proposed action pursuant to Government Code scetion 11346.9(a)(3).

All issues must be resolved prior to OAL approval of any resubmission.

BACKGROUND

Sections 2086, 2086.1, 2086.5, 2086.6, 2086.7, 2086.8, 2086.9, 2087, 2087.5, 2087.6, 2088,

2088.6,2089,2089.5,2089.6,2090,2090.5,2090.6, 2091, 2091.5, 2091.6, 2092, 2092.5, 2092.6
and 2093 implement provisions of Busincss and Professions Code section 19604.5, which
permits exchange wagering in California. This section was enacted as paii ofSB ion (Statutes
of2010, Chapter 283). Speciiically, section 2086 provides definitions oftcrms used in proposed
new article 27; seetion 2086.1 deseribes the authorization fòr exchange wagering; section 2086.5
establishes the requirements for application for licensurc to operate exchange wagering: section
2086.6. describes the requirements of an operating plan for providing exchange wagering;
section 2086.7 provides j(ir the sharing of exchange wagering data; section 2086.8 deseribcs
requirements for monitoring and notifications to the Board; section 2086.9 reqLlIres fìnancial and
security intcgrity audits; section 2087 provides requirements fòr suspending a market: section
2087.5 descrihes requirements for an antepost market; sections 2087.6, 2088.6 and 2088.
respeetivcly, provide requirements f(1r eaneellation of matched wagcrs, cancellation of
unmatched wagcrs, and the handling of non-statiers and declared or scratched entries: section
2089 provides procedures f(ir handling enol'S in payments of exchange wagers; section 2089.5
establishcs requirements for cxchange wagering accounts; section 2089.6 provides requirements
for dei10sits to an cxchange wagering account: section 2090 provides for posting of credits j()r
winnings from exchange wagers; scctions 2090.5 and 2090.6, rcspectively, providc
requirements for dcbits to an exchange wagering account and withdrawals by the account holder;
seetions 2091 and 2091.5, respectively, providc requirements for closing an inactive account and
suspending an aceount; section 2091.6 provides for Board review and audit of records; seetion
2092 providcs for placement of exchange wagers afìer the state of a race; section 2092.5
provides prohibitions on wagers to lay a horse to lose; section 2092.6 provides for suspcnsion of
occupational license; and section 2093 providcs some additional requirements on the provision
of exchange wagering.

DISCUSSIO¡"

Any regulation amended or adoptcd by a state agency through its exercise of quasi-legislative
power delegated to it by statute to implement, interpret, or make specilic the law enforced or
administercd by it, or to govern its procedure, is subjeet to thc APA unless a statute expressly
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exempts the regulation from AP A review. (Gov. Code, secs. 11340.5 and 11346.) OAL reviews
regulatory actions for compliance with the standards for administrative regulations in
Govemmcnt Code scction 11349.1. Generally, to satisfy the standards, a regulation must be
legally valid, supportcd by an adequate record, and easy to understand. In its review, OAL may
not substitute its judgment tor that of the rulemaking agency with regard to the substantive
content ofthe regulation. OAL review is an independent executive branch check on the excrcise
of rulemaking powers by executive branch agcneies and is intend cd to improve the quality of
rules and regulations that implemcnt, interpret, and make spccifie statutory law, and to ensure
that requircd procedures are followcd in order to provide meaningful puhlic opportunity to
comment on rules and regulations hetore they become effective.

A. i~AILURE TO COMPLY WITH THE NECESSITY STANDARD OF GOVERNlVE'\T
CODE SECTION 11349.1(a)(I).

Government Code section 11349.1 (a)( 1) requires that OAL review all regulations for compliance
with the "necessity" standard. Govel1mcnt Code section 11349(a) defines "necessity" to mcan:

. . . the record of the rulemaking proceeding demonstrates by substantial evidence
the need for a regulation to effectuate the purpose of the statute, court decision, or
othcr provision of law that thc rcgulation implcments, interprets, or makes
speeifie, taking into aeeount the totality of the rccord. For purposcs of this
standard, evidence includes, but is not limited to, facts, studies, and expert
opinion.

To furthcr cxplain the meaning of substantial cvidence in thc contcxt of the "necessity" standard,

subdivision (b) of section 10, title 1, of the CCR provides:

In order to mcct the 'necessity' standard of Governmcnt Codc section 11349.1, the
record ofthe rulemaking proceeding shall include:
(1) A statement of the speeitìc purpose of each adoption, amendment, or repeal;
and

(2) infonnation explaining why each provision ofthc adopted regulations is
requircd to carry out the described purpose otthe provision. Such information
shall include, but is not limitcd to, facts, studics, or cxpert opinion. When the
explanation is based upon policies, conclusions, spceulation, or conjecture, the
rulemaking record must include, in addition, supporting facts, studies, expert
opinion, or other infèirmation. An 'expeI1' within the meaning of this section is a
person who possesses special skill or knowledge by rcason of study or experience
which is rclcvant to the regulation in question. (Emphasis added.J

In order to provide the public with an opportunity to review and eomment upon an agency's
perceived need for a regulation, the APA requires that the ageney descrihe the need fèir the
regulation in the initial statement of reasons (lSR). (Go v Code, sec. 11346.2(b).) The ISR must
include a statcment of the specifie purpose for each adoption, amendment, or repcal, and the
rationale for the dctermination by the agency that each regulation is reasonably necessary to
calTY out thc purpose for which it is proposed or, simply restated, "why" a regulation is necded
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and "how" this regulation fills that need. (Gov. Code, sec. 11346.2(b)(I).) The ISR must be
submitted to OAL with the initial notice of the proposed action and made available to the public
during the public comment period, along with all the inl(irmation upon which the proposal is
based. (Gov. Codc, sees. 1l346.2(b) and 1 1346.5(a)(16) and (b).) In this way the public is
inl(mned of the basis of the rcgulatory action and may comment knowlcdgcably.

The lSR submitted with this regulatory action for the adoption of section 2086.5 is inadequate.
Subdivision 2086.5(b) requires an application f(Jr a license to operate exchange wagering and
provides for thc paymcnt of a fcc as follows:

A certified cheek in thc amount of $1,400,000 payable to the Califomia Horse
Racing Board, or an amount to bc dctc111ined by thc Board to fìilfill Busincss and
Professions Code section 19604.5(e)(6),... must aecompany thc application.

While the lSR describes the specific purpose of each new provision in the proposed regulations,
the only rationale or necessity includcd in the ISR to explain the reasons lèir this provision is as
lèillows:

Subsection 2086.5(b) requires the applicant to providc a ccrtified check in thc
amount of $ 1.4 million as a license fee to lìilfill Business and Professions Codc
section 19604.5(e)(6), which provides that the ßoard may recover any eosts
associated with the licensing or regulation of cxchange wagering Ii-om the
exchange wagering licensee. Thc subsection statcs the Board may determine
another amount is appropriate. This provides the Board with flexibility to adjust
the license fee if it detcrmines circumstances warrant such an action. This may
occur i fthe Board determines it wil adjust the tem1 of license.

13i1siness and Professions Code section 196045(e)(6) provides, in this regard:

The board may reeover any costs associated with thc licensing or regulation of
exchange wagering from the exchange wagering lieensec by imposing an
assessment on the exchange wagering licenscc in an amount that does not exceed
the reasonable eosts associated with the licensing or rcgulation of exchange
wagering.

This license is ostensibly for two ycars (see Part 13.(2) helow regarding clarity). In thc
rulemaking record, an attachment to thc Std. 399, "Economic and Fiscal Impact Statement,"
shows thc "total annual estimate" of program costs to regulate exchange wagering as $510,000.
The $1.4 million fce per liccnsee appears to exceed the reasonable costs of the program. One
commenter remarked on this lack of coincidence between program costs and the fee proposed to
be assessed. The Board's response to that comment in the final statement otrcasons (FSR) is:

The fee breaks down to S700.000 per license year, and is expected to cover costs
olhardwarei softwarci training, personnel-including real tinie wagering
monitors, and enforcement. Other costs will include case management and
deputy attorney general fees. The Board also anticipates the development and
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management of an inJ(irmant program that will involvc confidential payments f'-r
inf'-rmation. When the Board staff consultcd with the British I lorse Racing
Authority, which has extensive expericnce with exchange wagering. it was
informed that thc sum of approximately 1.4 million was a rcasonable expectation
of costs for regulation and enf()reemcnl.

The first part of this response describcs anticipatcd cxpcnscs regarding program costs. However,
the l30ard appcars to have established the $700,000 per license year based on the amount
suggested by the British group and assumcs there would be only onc licensee, but the rulemaking
rccord contains iníemnation that thc Board anticipatcs more than one liccnscc. In addition, thc
fce amount rcquired in the proposed regulation to cover program costs is much more than the
amount calculatcd in the Std. 399 as program costs. AssLiming only one licensee, the fee amount
in the proposed regulation is $380,000 more f(ll a two year term than thc cost establishcd in the
Std. 399. Any additional licensees would add S 1.4 million per licensee to l30ard revenuc te)r a
two year tenn and this is not suppoi1ed by program costs.

The ISR is required to include an cxplanation of the need and the rationale f'-r each proposed
new provision and it must be made available to the public with the initial notice. The lSR docs
not providc the necessity íör the amount of this S 1.4 million fee and the rulemaking rccord
includes information regarding the costs of the program that docs not support the $1.4 million
fee.

Pursuant to Government Code scetion 1 1347.1, any addition to thc lSR to provide the nccessity
missing Üom the existing ISR must be made available to the public for at lcast IS days prior to
adoption ofthc rcgulations by the Board. Govcrnmcnt Code section 11347.1 providcs in part:

(a) An agency that adds any technical, theoretical, or empirical study, report, or
similar document to the rulemaking filc after publication of the noticc of proposed
action and relics on the doeument in proposing the action shall make the
document available as rcquired by this section.
(b) At least 15 calendar days bcfore the proposed action is adopted by the agency.
the agency shall mail to all of the following pcrsons a notice identifying the added
document and stating the place and business hours that the document is available
for puhlic inspection:
(l) Persons who testified at thc public hearing.
(2) Persons who submitted written comments at the public hearing.
(3) Persons whose comments were received by thc agency during the public
commcnt pcriod.

(4) Pcrsons who requested notiíieation üom the agcncy of the availability of
changes to the text of the proposed regulation.
( c) The document shall be available för public inspcction at the location
describcd in the notice feil' at least 15 calendar days before thc proposed action is
adopt cd by the agency.

Prior to rcsubmission of the proposed regulations, the Board must providc notice of a IS-day
public availability and comment periodl'-r a revised ISR that includes sut1cient necessity f(ir thc
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amount ofwhatcver fee they set; summarize and respond to any comments on the revised lSR in
an addendum to thc FSR; and include all thc rclated documents that are required in the
rulemaking record.

B. l(-\ILURE TO COMPLY WITH THE CLARITY STANDARD OF GOVER:\IVENT
CODE SECTION 11349.1(a)(3).

OA1. is mandated to review each regulation adopted pursuant to the AP A to detem1ine whethcr
the rcgulation eomplies with thc "clarity" standard. (Gov. Code, sec. 11349.1 (a)(3).) "Clarity,"
as defined hy Government Codc scction ll349( c), means "written or displayed so that the
meaning ofregulations will be easily understood hy those pcrsons dircetly affected by them."

The "clarity" standard is further defined in section 16, title 1, 0 I' the CCR, OAL's regulation on
"clarity," which provides:

In cxamining a rcgulation !(ir compliance with the 'clarity' rcquircment of
Government Codc scction 11349. i, OA1. shall apply the iöllowing standards and
presumptions:
(a) A regulation shall be presumed not to comply with the 'clarity' standard if any
of the following conditions cxists:
(1) the regulation ean, on its face, bc reasonably and logically interpretcd to havc
more than one meaning; or
(2) the language ol'the regulation conflicts with the agency's description of the
cffect of the rcgulation; or
(3) the rcgulation uses tenus which do not have meanings gcnerally familiar to
those 'directly afTcctcd by the regulation, and those terms are defined neither in
the rcgulation nor in the govcl1ing statute; ....
(b) Persons shall be presumed to be 'dircetly atleetcd il'they:
(1) arc legally required to comply with the rcgulation: or
(2) are legally rcquired to enföree the regulation; or
(3) derive ¡rom the enforecment of the rcgulation a beneJit that is not common to
the public in gcneral; or
(4) incur from the enf(ireement of 

the regulation a detriment that is not common to
the public in general.

(1) Proposed Adoption of Subdivision 2086.5(b).

The Board proposed to adopt subdivision 2086.5(b), which provides:

A ccrtified ehcck in the amount of$I,400,OOO payable to the Calii(irnia l!orse
Racing Board, or an amount to be dctem1incd by thc Board to fulfill Busincss and
Professions Codc scetion 19604.5( e)( 6),. .. must accompany the application.

(Emphasis added.)

The proposed adoption of subdivision 2085. 5(b) lacks clarity in that it is unclear what hictors
would be examined in order f()r the Board to dctermine whcthcr to require $1.4 million in SOlne
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instanees or "thc amount to be determincd by the Board to hiltill Business and Profcssions Code
scetion 19604.5(e)(6)" in other instanccs. According to the ISR, the Board may rcducc thc fec if
thcy rcducc thc length of term of the liccnsc (see Part B.(2) below). The Board must provide
suttcient clarity as to the fictors it will consider in making a dctermination l()r a lesser amount
and what the amount ofthc fec will be based on those factors.

(2) Proposed Adoption of Subdivision 2086.S(e).

Thc Board proposed to adopt subdivision 2086.5(c), which provides:

The tcnn of the cxehange wagering License shall not be more than 2 years trom
the date the exchangc wagering license is issued, unless otherwise determined by
the Board. fEmphasis added.J

Subdivision 2086.5(c) does not mcet the clarity standard of Govcmmcnt Code scction 11349.1
sincc it cannot bc casily understood by thosc pcrsons who are directly affected and can, on its
lace, he reasonably and logically interpreted to havc morc than one meaning. It is unclear what
factors would he considcrcd as the basis upon which thc Board would determine to shOlicn or
lengthen the tClU of the license. As writtcn, this would allow the Board to make the licensc tenn
for any period of time. Thc Board must clarify thc tcm1 ol'the lieense and/or provide the !actors
upon which it would shorten or lengthen the term.

(3) Proposed Adoption of Subdivision 2086.5(d).

The Board proposed to adopt subdivision 2086.5(d). Section 2086.5 describes the application
process, the tcrm of an application, and thc timclines regarding the Board's determination of
approval or deniaL. Thc pcrtinent pali of subdivision 2086.5(d) is:

... Thc Board may approve the application if, aftcr rcasonable investigation and
inspection, as it deems appropriatc, it determines that the applicant has
demonstratcd that exchange wagers placed through the exchangc wi 11 be
accurately proccsscd and that there will be suttcient safeguards to protcct the
public and to maintain the integrity otthe horse racing industry in this statc.
(Emphasis added.i

This sentenec in subdivision (d) does not meet the clarity standard of Government Code section 11349.1
since it cannot be easily understood by those persons who are directly at1cetcd. If; after reviewing the
application, the Board has detennined that the applicant has made the demonstration described in
suhdivision (d), the Board "may" approvc the application. No factors are provided as to why thc Board
might not approve an applieation after the Board has determined that the applicant has made thc
demonstration described in subdivision (d). The Board must either change "may" to "shalL" or clearly
providc such factors as to when the Board mayor may not approve the application.

(4) Proposed Adoption of Subdivision 2086.6(a).

Thc Board proposed to adopt subdivision 2086.6(a), which providcs:
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As paii of the exchangc wagering licensc application, and any rcncwal
application, the applicant shall submit a detail cd operating plan in a format and
containing such injiJrmation as required by the Board. At a minimum, thc
operating plan shall address the following: ... (Emphasis added.)

Subdivision 2086.6(a) does not meet the clarity standard of Government Code section 11349.1 since it
cannot be easily understood by those persons who are directly affected and can, on its fnce, bc
reasonably and logically intel1Jreted to have more than one meaning. This provision is followed by a list
of eight diffcrent types of infon11ation that must bc provided. There is no guidance provided in the
regulations as to the f(irmat required by the Board so an applicant will not know what fonmit to use to
prcsent the operating plan. Also, it is unclear what additional information, bcyond the "'minimum" that
is listed, might he required or in what instance the Board might require any additional inflirmation. If an
applicant somehow was able to determine the required f'-rmat and prescnt its operating plan in that
fom1at providing thc "minimum" information, the Board would not be obligatcd to accept it undcr this
proposcd subdivision as written since they can always ask for more. The Board must clearly describe the
requircd fon11at and thc factors it would eonsider in making a detcrmination to require more information
than the "minimum" and what additional infon11ation would be required in that instance.

(5) Proposed Adoption of Subdivision 2086.7(a).

Thc Board proposed to adopt subdivision 2086.7(a), which provides:

For the purposes of pari -mutuel accounting and settlement 0 f exchange revenues
according to contract, as well as reporting and analysis of data related to cxehange
wagering, the exchange provider shall furnish thc nonprofit horse racing data base
as designated by the Board with the following data interlace in a format agreed
upon by the exchange providcr and the nonprofit horse racing data hase:
(1) A daily reeoneiliation of 

the amounts settled by the exchange provider and its
account holders, including but not limited to: ... (Emphasis added.J

Subdivision 2086.7(a) does not meet the clarity standard of Govemment Codc section 11349.1
since it cannot be easily understood by those persons who are directly affected and it conflicts
with the Board's description ofthe effect of the regulation. There are two problems with clarity
in this provision.

First, the proposed regulation docs not indicate which data base has been "designated by the
Board" as the one to which the exchange provider must furnish anything. The lSR refers to a
nonprofit horse racing database called CHRIMS so this may be the one thc Board intends caeh
exchange provider to intcraet with, but thc regulation does not make any such dcsignation. The
Board must either make a clear designation or describe the factors upon which such designation
will bc made in each instance.

Second, the proposed rcgulation does not require the exchangc provider to provide data. but only
a data interlace. (A data system interface is "a eommon aspect of two or morc data systems
involving the eapability of intersystem communications" (www.an.-wers.com).)However.this
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provision is followed by a list of nine data elements that must bc includcd in this interface. There
is an inference in the introduetory phrase of this provision, "For the purposcs ofpari-mutue1
aCCOlllting and settlement of exchange revenues according to eontract as wcll as repoliing and
analysis of data related to exchange wagering,..." that the intention of this provision is to require
the exchange providcr to not only provide a data interface with the database, but to providc the
listed data as well. This inferencc is also reflected in the lSR:

The purpose of the interfacc is pari-mutucl accounting, as well as reporting and
analysis of data related to exchange wagcring. ... Using software tools that have
been devcloped specifically for the task CHRIMS loads and balanccs California
pari-mutuel data daily.

In addition to providing the data interface agreed upon by thc exchange provider and the
nonprofit horse racing database, ifit is the Board's intention in subdivision 2086.7(a) that the
exchange provider also providc the data listed within that data interface, then the Board must
revise subdivision 2086.7(a) to make this clear.

(6) Proposed Adoption of Subdivision 2087.6(c).

The Board proposed to adopt subdivision 2087.6(c), which provides:

An account holder who believes a payout was inappropriately disrupted due to
the cancellation of a matched wager may submit a claim to thc cxchange
provider in accordance with Rule 2089 of this article. (Emphasis added.)

Subdivision 2087.6(c) does not meet the clarity standard ot Government Codc scetion 11349.1
since it cannot bc easily understood by those persons who are direetly aftected. Thcrc is no
guidance in the proposed regulations as to when a payout might be considered to be
"inappropriately disrupted" which could likely leave the account holder guessing as to whethcr
any disruption was inappropriate. The Board must state clearly what is meant by "inappropriately
disrupted" so that account holders will know when they can submit such a claim.

(7) Proposed Adoption of Snbdivision 2089(a).

Section 2089 contains requircments regarding errors in payments ot exchange wagers. The
pertincnt part otsuhdivision (a) provides:

... The exchange provider shall immediately notify the account bolder of the
overpayment and shall be entitled to recover Ii-om such account holder the amount
of the overpayment ¡Emphasis added.J

Subdivision 2089(a) does not meet the clarity standard of Government Codc scction 11349.1
since it cannot be easily understood by thosc persons who are directly affected. The cxchange
provider and the account holder would not be able to determine whether this notification must be
made within a certain number of minutes, hours, days or weeks. The Board must amend this to
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elarify what is meant by immediate so that those directly affected will understand the timeframc
within which this notification must be made.

(8) Proposed Adoption of Subdivision 2089.5(j.

The Board proposed to adopt subdivision 2089.5(j), whieh provides:

All wagering conversations, transactions or other wagering communications
through the cxchangc wagcring systcm, vcrbal or elcctronie, shall bc recorded by
means of clectronic mcdia, and the tapes or othcr rceords of such communications
shall bc kept by the cntity (meaning the exchange providcrlfiJr at least 180 days,
unless otherwise directed by the Board. (Emphasis added.)

Subdivision 2089.5(j) does not meet the clarity standard of Government Code section 11349.1
since it cannot be easily understood by those persons who arc directly affected and can, on its
face, be reasonahly and logically interpreted to have morc than one meaning. The Board docs not
provide the jaetors that might necessitate the Board to direct the entity to kcep thcsc reeordings
for a longcr or shorter period of time. The Board must amend this subdivision to clearly spccify
the timetì'amc and any factors that would cause thc Board to shorten or lengthen the time and,
specifically, by how much time, when thosc factors arc present.

c. FAiLURI~ TO COMPLY WITH THE CONSISTENCY STANDARD OF
GOVERNMEl'T CODE SECTION 11349.I(a)(4).

OAL is mandated to review each regulation adopted pursuant to the APA to determine whether
the regulation complics with the "Consistency" standard. (Gov. Code, sec. 11349.1(a)(4)).
"Consistency" as dcfincd by Govemmcnt Codc section 1 1349( d) means". . . being in harmony
with, and not in conflict with or eontradictory to, existing statutcs, court decisions, or other
provisions otlaw."

(1) Proposed Adoption of Subdivisions 2086(h), (m), (p), and (s), 20S7.6(a)(2) and
2089(b)( 4).

Business and Profcssions Code section 19604.5(a)(17) specifically defines "person" for purposes
of that section:

(a)(l7) 'Person' means any individual, partnership, eorporation, limited liability
company, or other association or organization.

Business and Professions Code section 19604.5 docs not define "natural person." but the Boards
proposed regulations, in addition to duplicating the statutory definition of "person." also define
"natural person" in section 2086(r):

(r) 'Natural person' means a living, breathing human bcing, as opposed to a legal
entity.
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Busincss and Profcssions Code section 19604.5 uscs "natural person(s)" in two instances, in
subdivisions (a)(8) and (c):

(a)(8) 'Exchangc wagering account' means the aceount established with an
exchange wagcring liccnscc by a person participating in exchange wagering. An
exchange wagering account may only be cstablished or maintained with an
cxehange wagering licensee by a natural person. (Emphasis addcd.J

(c) A person shall not be pcm1itted to open an exchangc wagering account, or
place an exchange wager, exccpt in aecordancc with federal law, this section, and
rulcs and regulations promulgated by the board. Gnly natural persons with valid
exchange wagcring accounts may plaee wagers through an exchange. ¡Emphasis

added.J

As is cvident in both of these subdivisions, thc statutc, unf0l1unatcly, uscs the terms "person"
and "natural person" interchangeably in hoth of these examplcs and in a few othcr instances
(e.g., subdivisions (a)(4), (a)(7), (b)(7) and (e)(3)(C) and (0)). However, the intent ofthc
Lcgislature, judging from the sevcral bill analyses f(ir SB 1072, appears to be that only "natural
pcrsons" may hold accounts and plaee wagcrs through an exchange. For example, the Senate
Floor Analyses, datcd 8/31110, states that this bil:

Providcs that only persons 18 years of age or older eould cstablish exehangc
wagering aceounts and requircs the CHRB to approve seeurity policies and
safeguards to ensure player protcctions, agc vcrifieation and location.

The more specific statemcnts in statute limit account holders to bcing "natural persons" (c. g., the
second scntcnce in hoth subdivisions (a)(8) and (c)). The Board rciterates thc statute in the
limitation that an account holder must bc a natural pcrson. However, the Board's usagc of the
tcnn "person" in sections 2086(h), (m), (p), and (s), 2087.6(a)(2) and 2089(b)(4) is inconsistent
with thc more speciiic statements in statutc that only "natural persons" may hold an exchange
wagering account and placc wagcrs through an exchangc. This violatcs the consistency standard
in Govcrnment Code scction 11349.1. In each instance in which the tem1 "pcrson" is used in thc
Board's proposed regulations, but "natural person(s)" is intended pursuant to Business and
Professions Code section 19604.5, subdivisions (a)(8) and (c), the Board must makc amcndments
to be consistcnt with the specific limitation in the statutc.

(2) Proposed Adoption of Subdivision 2086.6(i).

The Board proposed to adopt suhdivision 2086.6, which rcquires the exchangc providcr, as part
of application for licensure, to provide an operating plan to the Board. Suhdivision (i) provides:

Thc operating pIan submitted pursuant to this regulation, and any subsequent
updates or changes to such operating plan, shall be cxempt fi-om disclosure
pursuant to Government Code section 6254(k) and non-diselosable to the public.
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Subdivision 6254(k) of the Government Code is part ofa list of items that are exempt TÌom
disclosure under the Calif\1l1ia Public Records Act. It provides:

Records, the disclosure of which is exempted or prohibited pursuant to federal or
statc law, including, but not limited to, provisions of the Evidence Code relating
to privilege.

Subdivision 2086.6(i) does not mect thc consistency standard since it is not in harmony with
Government Code subdivision 6254(k). This writer was unable to loeatc any federal or state law
that exempts or prohibits disclosure of this operating plan as a reeord that would fall within this
exemption TÌom disclosure. The Board must either cite to another legal basis for non-disclosure
or allow disclosure.

Prior to resubmission 0 f the proposed regulations, the Board must amend these subdivisions
discussed in Part C (1) and (2) above to eliminate the consistency problems; provide notice for a
IS-day public availability and comment period on the modificd text; include a summary and
response to any comments on the modified text and a demonstration of sut1cient nccessity f(ir
the changes in an addcndum to the FSR; and include all thc related doeuments that are required
in the rulemaking record. The i 5-day public availability and comment period provided lör this
purposc may be concurrent with the same 15-day period for the revised ISH. as discussed in Part
A above.

D. FAILURE TO COMPLY WITH APA PROCEDURAL REQUIREMENTS

(1) Failure to include all relied upon documcnts in thc rulcmaking fie and defective
cconomic impact assessment.

Government Codc section 11346.2(b )(3) requires identi lìeation in the ISH. of eaeh technical,
theoretical, and empirieal study, report, or similar document, if any, upon which the agency
rclies in proposing the adoption, amendment, or repeal of a regulation. Government Code section
11347.3(b)(7) requircs the föllowing to bc included in the rulemaking record:

All data and other factual information, technical, theoretical, and empirical studies
or reports, if any, on which the agency is relying in the adoption, amendment. or
repeal of a regulation, including any economic impaet assessment or standardized
regulatory impact analysis as rcquircd by Section 11346.3.

The ISR for the proposed rulemaking states that "the Board relied on the rcsults of its economic
impact analysis preparcd pursuant to section 1 1346.3(b)." However, the Board did not include
the economie impact analyis (EIA) in thc iulemaking record. Upon alerting the contact person to
this omission, the Board emailed the E1i\ to OAL. Upon revicw of thc E1A, OAL determined
that some of the required elements were missing.

Pursuant to Government Code section i 1346.3(b)(I), the EIA must assess whethcr and to what
extent the proposed regualtions will afTeet the following:
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(A) The crcation or elimination of jobs within the State of California.
(B) The creation or new busincssses or the elimination 0 f existing businesses
within the State of California.
(C) The expansion of businesses cuncntly doing business within the Siate of
California.
(D) The benetits of the regulation to the health and wellàre ofCalif011ia
residents, worker safety, and the state's environment.

The Board's EIA includes some assessment regarding subdivision (b)(I)(A)just above, but docs
not include any discussion of subdivisions (h)( 1 )(13), (C) and (D). The Board must revise the
EIA to includc an assessment regarding these elements, provide IS-day notice of public
availahility and commcnt pursuant to Government Code section 11347.1, summariz.c and
respond to any comments on thc reviscd EIA in an addendum to the final statement of reasons
and include all the related docLiments that arc rcquired in the rulemaking record.

(2) Failure to attach the incorporated by reference document to the regulatory text

Government Code section 11343 requires that a certified copy and six duplicate copies ofthe
proposed rcgulation be submitted to OAL for rcview. Pursuant to section 20(b), titic 1, of the
CCR, OAL must review materials proposed for incorporation by reference in accordance with
the proecdures and standards for a rcgulation to be published in thc CCR.

The Board proposed to incorporate hy reference a form to be used lòr the licensure application.
This form was not attachcd to the regulatory text. Upon resubmission, the Board must suhmit a
copy of the f0ll1 attached to each copy of the regulatory text (original and six copies).

(3) Failure to include the required information in the updated informative digest in the
rule making record.

Governmcnt Code section 1 1346. 9(b) requires that an agency prepare an updatcd intòrmation
digest that includes:

... a clear and concise summary of the immcdiatcly preceding laws and
regulations, if any, relating directly to the adopted, amended, or repcaled
regulation and the efTect of the adopted, amended, or repealed regulation.

The Board included the name "Updated Inlòrmative Digcst" (UID) in the index fèir the
rulemaking rceord and in the title as part of the FSR; however, there was no update to thc
information provided in the iníòrmative digest of the notice of proposed action. Since the Board
substantively modified the proposed regulations after the 45-day comment period, the Board
must discuss the cffect of the changes to the regulations in the UID. Any additional
modilieations to the text made as a result olthis dccision must also bc appropriately addressed in
thc UlD upon resubmittal.

(4) Failure to include the necessary finding when the regulations include a business
reporting requirement.



Decision of Disapproval
OAL File No. 2013-013 t -04 S

Page 14 of IK

Govcmment Code section 11346.3(d) requircs:

Any administrative regulation adopted on or after January 1, 1993, that requires a
report shall not apply to busincsses, unlcss thc state agency adopting the
rcgulation makes a finding that it is necessary for thc health, safety, or wellare or
the people of the statc that the regulation apply to businesscs.

Pursuant to Government Codc scction i 1346.5(a)( 11), this rinding must be includcd in the notice
of proposed action. The Board proposes to adopt section 20B6.9, which requires that exchange
providers submit an annual audited f1nancial statemcnt, including the Service Organization
Controls 1 (SOC I) and Scrvicc Organization Controls II (SOC 11) reports of the Statement on
Standards ¡(Jr Attestation Engagemcnts 16 (SSAE 16) audit.

The Board did not make thc required finding for the rcporting rcquirement to apply to
businesses. irthe Board intcnds that this apply to exchange provider businesscs, it must include
this finding in a IS-day notice of public availability and comment.

5) Failure to prepare adequate statement confirming compliance with section 44, title 1, of
the CCR and Government Code section 11347.1.

Section 44(b), title 1, of the CCR descrihes requircmcnts when an agency makes modifications to
thc rcgulatory text, including who must be provided with noticc of the modifications. It also
requires:

The rulemaking record shall eontain a statement confinning that the agency
eomplicd with the requircmcnts of this section and stating thc datc upon which
the notice and text were mailed and thc beginning and ending dates for this
public availability period.

Govel1mcnt Code section 11347.1(e) dcseribes requirements when an agency adds a doeument
to the rulemaking record after publ ication of the noticc of proposed action. It requires:

The rulemaking f1e shall contain a statcmcnt eonf1rming that thc agcncy
complied with the requriements of this scction and stating the datc on which thc
notice was mailcd.

The "Statement of Mailing" in the record for "Notification of Modification of Texts and

Supplement to thc Initial Statcment of Reasons" (the lSR supplemcnt was solely f(ir the purpose
of adding additional rc1icd on documents to the record) statcs compliance with Government
Code sections i 1346.8, subdivisions ( c) and (d), but does not makc thc compliance statements
required hy section 44, title 1, of the CCR and Government Code section i i 347.1. In addition, it
does not state that the text was mailed nor does it provide the beginning and ending dates f(ir the
IS-day public availability and commcnt period. The Board must rcvise this confi111ing mailing
statement to include all ofthc requircd elements.
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(6) Failure to include the affadavit/declaration of closure as part of thc ruIcmaking rccord
indcx/table of contcnts.

Govemment Code section I 1347 .3(b)( 12) requircs that the af1adavit/declaration of closure be
included as part of the index/table of contents. The Board included the affadavit!decluration in
the rulemaking record, but it was not part of the index/table of contents. The Board ITIist include
these together in the rulemaking record.

(7) Failurc to includc a discussion of all proposed alternatives in the initial statement of
reasons.

Government Code section 11346.2(b )(5)(A) requires that the ISR include:

A description otreasonable a1tematives to the regulation and the agency's reasons
iör rejecting those alternatives. Reasonable alternatives to be eonsidered include,
but arc not limited to, alternatives that are proposed as less burdensome and
equally effective in achieving thc purposes of the regulation in a manner that
ensures full compliance with the authorizing statute or other law being
implemented or made specific hy the proposed regulation. ...

The rulemaking rccord includes two proposed alternatives: one from Betfair and one from
Global Betting Echange (GBE), both dated October 2,2011. Thc Board included in the ISR a
bricf discussion otthe GBE proposed alternative and the Board's reasons for rcjecting that
alternative, but thc Board did not include a discussion of the Betfair altcmative and reasons t(ir
rejecting it. In the revised lSR prepared pursuant to Paii A above, the Board must include a
discussion of this alternative and reasons för rejecting it.

(8) Failurc to include several required c1cmcnts in thc final statement of reasons.

Government Code section 11346.9 requires the inclusion of an FSR in thc rulemaking record and
dcscribes the elements that must be included in this document. Subdivision (a)(l) of this scction,

in pertinent part, requires:

An update of the information contained in the initial statement of reasons.

Also, subdivision (a)(4) requires:

A determination with supporting inföl1nation that no alternative considered hy the
agency would he more effective in carrying out the pUI1JOSC för which the
regulation is proposed, would be as effective and less burdensome to atlected
private persions than the adopted regulation, or would be more cost effeetve to
affcetcd private persons and equally effective in impementing thc statutory policy
or other provision of law.

Additionally, suhdivision 20(c), title 1, of the CCR, in pertinent pai1, requires:
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(c) An agency may "incorporate by reference" only if the fòllowing eonditions are
met:

(l) The agency demonstrates in thc final statement of reasons that it would be
cumbersome, unduly expensive, or otherwise impractical to publish the document
in the Calil,m1ia Code of Regulations.
(2) The agency demonstrates in the final statement of reasons that the document
was made available upon request direetly fTom the agency, or was reasonably
available to thc affected public from a commonly known or spccified source. In
cases whcre the document was not available from a commonly known sourcc and
could not he obtained from the agency, the regulation shall specify how a copy of
the document may be obtained. ...

The Board included an FSR in the rulemaking reeord, but it does not update infòrimition
containcd in thc ISR; nor docs it include the detcrmination with supporting evidence regarding
alternatives that were proposcd or considercd (alternatives proposed by Bctfair and by GBE are
included in the record); nor does it include the demonstrations required by subdivision 20( c)( 1)
and (2), title 1, of the CCR. The Board must include all of this information in an FSR
addendum.

E. FAILL'RE TO ADEQUATELY RESPOND TO ALL OF THE PUBLIC COMMENTS
MADE REGARDING TIlE PROPOSED ACTION PURSUANT TO GOVERNMENT
CODE SECTION 11346.9(a)(3).

Govcl1mcnt Code section 11346.9(a) provides that an agency proposing regulations shall
prepare and submit to OAL a "final statement of reasons." One oCthe required contents of the
FSR is a summary and rcsponse to public comments. Specifically, Government Code section
11 346.9(a)(3) requires that the FSR include:

(3) A summary of each objeetion or recommendation made regarding thc specific
adoption, amendment, or rcpeal proposed, together with an explanation of how
the proposed action has been changed to accommodate each objection or
recommendation, or the rcasons for making no change. This requirement applies
only to objections or recommendations specifieally directed at thc agency's
proposcd action or to the procedures followed hy the agency in proposing or
adopting thc action....

Furthermore, where an agcncy makes substantial, but suttciently related changes to its originally
proposcd rcgulatory text and provides notice of the changcs pursuant to Govemment Code
section i 1346.8(c), that statutory provision specifically includes the following rcquirement:

(c) ... Any writtcn comments received regarding the change must be responded to
in the l1nal statcmcnt of reasons required by ¡Government CodeJ Section 11346.9.

In this rulemaking action, the Board providcd a 45 day public comment period fòr its originally
proposed text, a public hearing which was continued threc times, and a i 5 day public availability
period f()r adding some relied upon doeuments to the rulcmaking record and for modifications to
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the text. During thesc pcriods, the Board receivcd written and oral commcnts from over 25
commenters. The Board adcquately summarized and rcsponded to most ofthcsc comments.
However, a detailed rcview of the FSR indicates that for some of the public comments the
response contained errors, was incomplete, or was otherwise not fully responsive to the
commcnts reccived. Some revision of rcsponses will be requircd before resubmitting the
rulemaking action to OAL !(ir review. Thc following are responses that rcquire revision:

I) Rcsponse to Drew J. Couto, Couto & Associates on page 17 of the FSR and to Carlo Fisco,
Law Officc of Carlo Fisco on page 43 of the FSR: Regarding proposcd section 2086.6(i), Mr.
Couto requests that thc Board clarify what privilcge it is seeking to prcscrve pursuant to
Government Code seetion 6254(k). Mr. Fisco exprcsses objection to the applicability of
Govcrnmcnt Code section 6254 (subdivision 6254(k) as refcrcneed in section 2086.6(i)) to
exempt the cntirc opcrating plan from diselosure. He acknowledges that any "trade seeret"
component should rcmain confidentiaL. The Board's response to both ofthesc comments only
statcs thc purpose of the opcrating pIan, that it is requircd by the Board, that "a candid
assessmcnt has to bc confidential," and that information on exchange wagering transactions
"may be obtaincd TÌom thc CHRIMS databasc."

This response does not addrcss the objections/concerns expressed by Mr. Couto and Mr. Fisco.
Upon rcsubmittal, the Board must revise these responses and provide a legal analysis t(ir thc
Board's authority regarding the applicability of CJovel1ment Code section 6254(k) to non-
disclosure of an operating plan. (See Part C (2) above.)

2) Rcsponse to Carlo Fiseo, Law Ottce of Carlo Fiseo on page 45 of the FSR: Mr. Fiseo raises
some objections to proposed language regarding notification of cancellation of matched wagers.
Hc also states that 2087.6(c), whieh rcgards "inappropriately disrupted" payouts duc to
caneellation of a matehed wagcr, is not clear or consistent with thc hcading t(ir section 20g7.6,
whieh regards cancellation of unmatched wagers. The Board's response is that it modified this
section in regards to notifications, but the Board did not respond to the comments about lack of
clarity or consistency. The Board must revise this rcsponse to addrcss each issue raised.

ADDITIONAL CONCE~'1S

OAL notes the following additional concerns with thc regulations and rulemaking file:

1. When conducting any 15 day comment period or public availability period, please ensure
that the days arc counted correctly. Thc correct manner of counting days is f(iund in
Government Code section 6800. The public availability period that was conducted i(ir
this rulemaking from October 8 through Octobcr 22,2012 consisted of only 14 days.

2. In thc final regulation tcxt attached to the Fonn 400, please ensure that it is only single
undcrlined with no strikcouts to indicate that thcse are all new sections that arc being
proposed f(ir adoption. The eU1lent version ofthc text has some double-undcrlines and
some strikeouts that are apparcntly len over from thc modified text that was scnt out to
thc public.
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3. In the final regulation text, since there is eunently not an article 27 in division 4 of title 4,
please ensure that, on the first page of the proposed regulatory text, the article heading is
underlined and the phrasc "Proposed Addition of' is inserted above that heading.

CONCLUSION

For the reasons set forth above, OAL has disapproved this regulatory aetion.

Date: March 20, 2013
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