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PROPOSED ACTION ON
REGULATIONS

Information contained in this document is
published as received from agenciesand is
not edited by Thomson Reuters.

TITLE 2. FAIR POLITICAL PRACTICES
COMMISSION

NOTICE ISHEREBY GIVEN that the Fair Political
Practices Commission, pursuant to the authority vested
init by Sections 82011, 87303, and 87304 of the Gov-
ernment Code to review proposed conflict—of—interest
codes, will review the proposed/amended conflict—of—
interest codesof thefollowing:

CONFLICT-OF-INTEREST CODES
AMENDMENT

STATE: Officeof theState Treasurer

A written comment period has been established com-
mencing on March 23, 2012, and closing on May 7,
2012. Written comments should be directed to the Fair
Political Practices Commission, Attention Cynthia
Fisher, 428 J Street, Suite 620, Sacramento, California
95814.

At the end of the 45—day comment period, the pro-
posed conflict—of—interest code(s) will be submitted to
the Commission's Executive Director for his review,
unless any interested person or his or her duly autho-
rized representative requests, nolater than 15 daysprior
to the close of the written comment period, a public
hearing before the full Commission. If apublic hearing
is requested, the proposed code(s) will be submitted to
the Commissionfor review.

The Executive Director of the Commission will re-
view the above—referenced conflict—of—interest
code(s), proposed pursuant to Government Code Sec-
tion 87300, which designate, pursuant to Government
Code Section 87302, empl oyeeswho must disclose cer-
taininvestments, interestsinreal property andincome.

The Executive Director of the Commission, upon his
or itsown motion or at therequest of any interested per-
son, will approve, or revise and approve, or return the
proposed code(s) to the agency for revision and re—
submissionwithin 60 dayswithout further notice.

Any interested person may present statements, argu-
ments or comments, in writing to the Executive Direc-
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tor of the Commission, relative to review of the pro-
posed conflict—of—interest code(s). Any written com-
ments must be received no later than May 7, 2012. If a
public hearing is to be held, oral comments may be
presented to the Commission at thehearing.

COST TO LOCAL AGENCIES

There shall be no reimbursement for any new or in-
creased costs to local government which may result
from compliance with these codes because theseare not
new programs mandated onlocal agenciesby the codes
sincetherequirements described herein were mandated
by the Palitical Reform Act of 1974. Therefore, they are
not “ costs mandated by the state” asdefined in Govern-
ment Code Section 17514.

EFFECT ON HOUSING COSTS
AND BUSINESSES

Compliance with the codes has no potential effect on
housing costsor on private persons, businessesor small
businesses.

AUTHORITY

Government Code Sections 82011, 87303 and 87304
providethat the Fair Political Practices Commission as
the code reviewing body for the above conflict—of—
interest codes shall approve codes as submitted, revise
the proposed code and approve it as revised, or return
the proposed codefor revision and re-submission.

REFERENCE

Government Code Sections 87300 and 87306 pro-
videthat agencies shall adopt and promulgate conflict—
of—interest codes pursuant to the Political Reform Act
and amend their codes when change is necessitated by
changed circumstances.

CONTACT

Any inquiries concerning the proposed conflict—of—
interest code(s) should be made to Cynthia Fisher, Fair
Political PracticesCommission, 428 J Street, Suite 620,
Sacramento, California 95814, telephone (916)
322-5660.

AVAILABILITY OF PROPOSED
CONFLICT-OF-INTEREST CODES

Copies of the proposed conflict—of—interest codes
may be obtai ned from the Commission officesor there-
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spective agency. Requestsfor copiesfrom the Commis-
sion should be made to Cynthia Fisher, Fair Political
Practices Commission, 428 J Street, Suite 620, Sacra-
mento, California95814, tel ephone (916) 322-5660.

TITLE 5. STATE BOARD OF
EDUCATION

AMENDMENTSTO THE CALIFORNIA
CODE OF REGULATIONS, TITLES
REGARDING THE ADMINISTRATION OF
EPILEPSY MEDICINE: EMERGENCY
MEDICAL ASSISTANCE

NOTICEISHEREBY GIVEN that the State Board
of Education (SBE) proposes to adopt the regulations
described bel ow after considering all comments, objec-
tions, or recommendations regarding the proposed ac-
tion.

PUBLIC HEARING

Cdlifornia Department of Education (CDE) staff, on
behalf of the SBE, will hold a public hearing at 1:30
p.m.May 7,2012, at 1430 N Street, Room 1801, Sacra-
mento, California. The room is wheelchair accessible.
Atthehearing, any person may present statementsor ar-
guments, orally or in writing, relevant to the proposed
action describedinthe Informative Digest. The SBE re-
guests, but doesnot require, that personswho make oral
commentsat the hearing also submit awritten summary
of their statements. No oral statementswill be accepted
subsequent tothispublichearing.

WRITTEN COMMENT PERIOD

Any interested person, or hisor her authorized repre-
sentative, may submit written commentsrelevant to the
proposed regul atory actionto:

DebraThacker, Regulations Coordinator
Administrative Support and Regul ations Adoption
CaliforniaDepartment of Education

1430 N Street, Room 5319

Sacramento, CA 95814

Comments may also be submitted by facsimile
(FAX) at 916-319-0155 or by e-mail to regcomments
@cde.ca.gov. Commentsmust bereceived by the Regu-
lations Coordinator by 5:00 p.m. on May 7, 2012. All
written comments received by CDE staff during the
public comment period are subject to disclosure under
thePublic RecordsAct.
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AVAILABILITY OF CHANGED OR
MODIFIED TEXT

Following the public hearing and considering all
timely and relevant comments received, the SBE may
adopt the proposed regulations substantially as de-
scribed in thisNotice or may modify the proposed regu-
lationsif themodificationsaresufficiently related tothe
original text. With the exception of technical or gram-
matical changes, thefull text of any modified regulation
will be available for 15 days prior to its adoption from
the Regulations Coordinator and will be mailed tothose
persons who submit written comments related to this
regulation, or who provide oral testimony at the public
hearing, or who have requested notification of any
changestotheproposal.

AUTHORITY AND REFERENCE

Authority: Sections 33031 and 49414.7, Education
Code; Cal. Stats2011, ¢. 560(S.B. 161), sec. 1(b).
Reference: Section49414.7, Education Code.

INFORMATIVE DIGEST/POLICY STATEMENT
OVERVIEW

More than 90,000 childrenin Californiahave epilep-
sy, acommon symptom of whichisseizures. Diastatisa
trademark administration system of diazepam (valium)
and is currently the only FDA—approved, at—home
medication for the treatment of acute repetitive sei-
zures, or “cluster” seizures. Diastat, a rectally—
administered gel, was specifically developed to be ad-
ministered by people without medical training and is
considered the fastest, safest and most effective way to
treat epileptic seizures.

Many seizure patients, despite maintenance medica-
tion, experience breakthrough seizures. Up to 35% of
patients on anti—seizure medications may not be ade-
quately controlled. Between 50,000 and 200,000 gen-
eralized convulsive status epileptic seizures occur ev-
ery year in the United States, with an overall mortality
rate of 20%. Status seizures lasting more than one hour
have a mortality rate of 32%, compared with 2.7% for
seizuresof shorter duration.

California’s nurse-to—student ratio is approximately
1:2,200. According to the CaliforniaBasic Educational
Data System, about one-half of school districts do not
haveaschool nurse.

The proposed regulations will implement the provi-
sions of Education Code section 49414.7, which be-
cameeffective January 1, 2012. The L egislature passed
Senate Bill (SB) 161 and it was signed by the Governor
on October 7, 2011 (Statutes of 2011, Chapter 560). SB
161 authorizesaschool district, county office of educa-
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tion, or charter school to participateinaprogramto pro-
vide nonmedical school employees with voluntary
emergency medical training to administer emergency
medical assistance to pupils with epilepsy suffering
from seizures. The emergency medical assistance
would be provided only in the absence of aschool nurse
or other licensed nurse onsite at the school or charter
school, and with a parent’s written authorization. The
emergency medical training isto be provided in accor-
dancewith guidelinesto be devel oped by the California
Department of Education (CDE) in consultation with
the State Department of Public Health. The CDE isre-
quired to post these guidelinesonitsweb site by July 1,
2012. Theseregulationsare being proposed because SB
161 statesthat thetraining must be* consistent” withthe
guidelinesand that anonmedical school employee who
has completed the voluntary training and provides as-
sistance “shall” provide assistance “using the guide-
lines.” Becausethe guidelinesareto berules of genera
application that implement SB 161, it is necessary to
adopt themasregulations.

The Legislature determined that the nonmonetary
benefits of the regulation to the health and welfare of
Californiaresidents and to the State’s environment are
that in theabsence of acredential ed school nurseor oth-
er licensed nurse onsite at the school, it isinthe best in-
terest of the health and safety of children to alow
trained school employees to administer an emergency
antisei zuremedicationto pupilsinpublic schools.

DISCLOSURES REGARDING THE
PROPOSED REGULATION

The SBE has made the following initial determina-
tions:

Thereareno other mattersasare prescribed by statute
applicableto the specific state agency or to any specific
regulationsor classof regulations.

The proposed regulatory amendments are consistent
and compatiblewith Statelawsand regul ations.

The proposed regulationsdo not requireareport to be
made.

FISCAL IMPACT

Mandateonlocal agenciesor school districts: None.

Cost or savingsto state agencies. Minimal costswill
be incurred by the CDE associated with maintaining a
clearinghouse, on the CDE Web site, for best practices
in training nonmedical personnel in administering
emergency anti—seizuremedication to pupils.

Costs to any local agencies or school districts for
which reimbursement would be required pursuant to
Part 7 (commencing with section 17500) of division 4
of theGovernment Code: None.
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Other non—discretionary cost or savings imposed on
local educational agencies. The program is voluntary
andwould not resultin state mandated costs.

Cost or savingsinfederal fundingtothestate: None.

ECONOMIC IMPACT ANALYSIS

Significant, statewide adverse economic impact di-
rectly affecting business including the ability of
Cdlifornia businesses to compete with businesses in
other states: None.

Cost impacts on a representative private person or
businesses: The SBE is not aware of any cost impacts
that a representative private person or business would
necessarily incur in reasonable compliance with the
proposed action.

Adoption of these regulations will not 1) create or
eliminate jobs within California; 2) create new busi-
nesses or eliminate existing businesses within Califor-
nia; or 3) affect the expansion of businesses currently
doing businesswithin California.

The Legidature determined that the benefits of the
regulation to the health and welfare of Californiaresi-
dents and to the State’s environment are that in the ab-
sence of a credentialed school nurse or other licensed
nurse onsite at the school, it isin the best interest of the
health and saf ety of childrento allow trained school em-
ployees to administer an emergency antiseizure
medi cationto pupilsin public schools.

Effect onhousing costs: None.

Effect on small businesses: The proposed regul ations
would not have an effect on any small business because
theregulationsrelate only to school districts and not to
small businesspractices.

CONSIDERATION OF ALTERNATIVES

The SBE must determine that no reasonable aterna-
tive it considered or that has otherwise been identified
and brought to the attention of the SBE, would be more
effective in carrying out the purpose for which the ac-
tion is proposed, or would be as effective and less
burdensome to affected private persons than the pro-
posed action, or would be more cost effective to af-
fected private persons and equally effective in imple-
menting thestatutory policy or other provision of law.

The SBE invites interested persons to present state-
ments or arguments with respect to alternatives to the
proposed regul ations at the schedul ed hearing or during
thewritten comment period.

CONTACT PERSONS

Inquiries concerning the content of this regulation
may bedirectedto:
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Tom Herman, Education Administrator

Coordinated Student Support & Adult Education
Division

CaliforniaDepartment of Education

1430N Street, Room 6408

Sacramento, CA 95814

Telephone: 916-319-0725

Inquiries concerning the regulatory process may be
directed to the Regul ations Coordinator or Cynthia Ol-
sen, Anayst, at 916-319-0860.

INITIAL STATEMENT OF REASONS
AND INFORMATION

The SBE has prepared an initial statement of reasons
for the proposed regulation and has available all thein-
formationuponwhichthe proposal isbased.

TEXT OF PROPOSED REGULATION AND
CORRESPONDING DOCUMENTS

Copies of the exact language of the proposed regula-
tion and of theinitial statement of reasons, and all of the
information upon which the proposal is based, may be
obtained upon request from the Regulations Coordina-
tor. These documents may also be viewed and down-
loaded from the CDE’s Web site at http://www.cde.ca.

gov/reflr/rr.

AVAILABILITY AND LOCATION OF
THE FINAL STATEMENT OF REASONS
AND RULEMAKING FILE

All theinformation upon which the proposed regula-
tionsarebased iscontainedintherulemakingfilewhich
isavailablefor publicinspection by contacting the Reg-
ulationsCoordinator.

You may obtain a copy of the final statement of rea-
sons, onceit has beenfinalized, by making awritten re-
guest tothe Regulations Coordinator.

REASONABLE ACCOMMODATION FOR ANY
INDIVIDUAL WITH A DISABILITY

Pursuant to the Rehabilitation Act of 1973, the Ameri-
canswith Disabilities Act of 1990, and the Unruh Civil
RightsAct, any individual with adisability whorequires
reasonabl e accommodation to attend or participatein a
public hearing on proposed regulations, may request as-
sistance by contacting Tom Herman, Education Admin-
istrator, 1430 N Street, Sacramento, CA, 95814; tele-
phone, 916-319-0725. It is recommended that assis-
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tance be requested at | east two weeks prior to the hear-
ing.

TITLE 5. STATE BOARD OF
EDUCATION

AMENDMENTSTO THE CALIFORNIA
CODE OF REGULATIONS, TITLES
REGARDING THE CALIFORNIA HIGH SCHOOL
EXIT EXAM (CAHSEE) — IMPLEMENTATION
OF ALTERNATIVE MEANS

NOTICEISHEREBY GIVEN that the State Board
of Education (SBE) proposes to adopt the regulations
described bel ow after considering all comments, objec-
tions, or recommendations regarding the proposed ac-
tion.

PUBLIC HEARING

California Department of Education (CDE) staff, on
behalf of the SBE, will hold a public hearing at 9:00
am. May 7, 2012 at 1430 N Street, Room 1103, Sacra-
mento, California. The room is wheelchair accessible.
Atthehearing, any person may present statementsor ar-
guments, orally or in writing, relevant to the proposed
action describedinthe Informative Digest. The SBE re-
guests, but doesnot require, that personswho make oral
commentsat the hearing al so submit awritten summary
of their statements. No oral statementswill be accepted
subsequent tothispublic hearing.

WRITTEN COMMENT PERIOD

Any interested person, or hisor her authorized repre-
sentative, may submit written commentsrelevant tothe
proposed regul atory actionto:

DebraThacker, Regulations Coordinator
Administrative Support and Regul ationsAdoption
CaliforniaDepartment of Education

1430 N Street, Room 5319

Sacramento, CA 95814

Comments may also be submitted by facsimile
(FAX) at 916-319-0155 or by e-mail to regcomments
@cde.ca.gov. Commentsmust bereceived by the Regu-
lations Coordinator by 5:00 p.m. on May 7, 2012. All
written comments received by CDE staff during the
public comment period are subject to disclosure under
thePublic RecordsAct.
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AVAILABILITY OF CHANGED
OR MODIFIED TEXT

Following the public hearing and considering all
timely and relevant comments received, the SBE may
adopt the proposed regulations substantially as de-
scribed inthisNotice or may modify the proposed regu-
lationsif themodificationsaresufficiently relatedtothe
original text. With the exception of technical or gram-
matical changes, thefull text of any modified regulation
will be available for 15 days prior to its adoption from
the Regulations Coordinator and will be mailed to those
persons who submit written comments related to this
regulation, or who provide oral testimony at the public
hearing, or who have requested notification of any
changestotheproposal.

AUTHORITY AND REFERENCE

Authority: Section 60852.2, Education Code.
Reference: Section 60852.2, Education Code.

INFORMATIVE DIGEST/POLICY STATEMENT
OVERVIEW

The proposed revision of the CaliforniaCode of Reg-
ulations, title 5, extends the implementation date of al-
ternative meansto the California High School Exit Ex-
amination (CAHSEE) for eligible students with disabi-
lities(SWDs) establishedin CaliforniaEducation Code
section 60852.2, from January 1, 2011, to January 1,
2013.

The State Board of Education (SBE) is required by
the provisions of Education Code sections 60852.1 and
60852.2 to consider options for aternative means by
which eligible SWDs may demonstrate the same level
of academic achievement in the content standards in
English-language arts (ELA) or mathematics, or both,
required for passage of the CAHSEE. At its July 2010
meeting the SBE determined that alternative meansare
feasible. Therefore, the SBE will adopt regulationsthat
will include appropriate timelines and the manner in
which students and local educational agenciesare noti-
fied of the results of the alternative means assessment.
Education Code section 60852.2(b) specifiesa January
1, 2011, implementation date for the alternative means,
unlessthe SBE, by regulation, extendsthisdate by up to
twoyears.

Studies have shown that there are students with dis-
abilities (SWDs) who haveanindividualized education
program (IEP) or Section 504 plan, which statesthat the
student is scheduled to receive a high school diploma,
and has satisfied, or will satisfy, al state and local re-
quirementsfor high school graduation onor after July 1,
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2009, and who have taken the California High School
Exit Examination (CAHSEE) at |east twice since grade
tenand at least oncein gradetwel ve but have not passed
one or both portions of the CAHSEE; though the actual
number of these students is still undetermined.! The
State Board of Education (SBE) has been charged to
consider an analysis of alternative means by which €li-
gible SWDs may demonstrate the same level of aca-
demic achievement inthe content standardsin English—
language arts or mathematics, or both, required for pas-
sageof the CAHSEE.

The SBE hasdetermined that alternative meanstothe
CAHSEE are feasible and in February 2011 adopted
regulations extending the aternative means imple-
mentation dateto July 1, 2012. In March 2012, the SBE
determined that adelay until January 1, 2013, is neces-
sary for the appropriate implementation of alternative
means. The proposed amendments to California Code
of Regulations, Title 5, amending section 1216.1,
would extend thedatefrom July 1, 2012 until January 1,
2013, to provide for the necessary appropriate imple-
mentation of alternative means and would make clear
that the exemption continues through December 31,
2012.

Nor—monetary benefits include providing local
educational agencies with adequate time to schedule
and hold IEP team meetings for the purpose of
addressing students’ educational programs asthey per-
tain to the CAHSEE and graduation requirements. To
this end, nonmonetary benefits have the added benefit
of promoting fairnessand social equity by ensuring that
all students may demonstrate competency in reading,
writing, and mathematics required for passage of the
CAHSEE.

DISCLOSURES REGARDING THE
PROPOSED REGULATION

The SBE has made the following initial determina-
tions:

Thereareno other mattersasare prescribed by statute
applicableto the specific state agency or to any specific
regulationsor classof regulations.

The proposed regulatory amendments are consistent
and compatiblewith Statelawsand regul ations.

The proposed regulationsdo not requireareport to be
made.

FISCAL IMPACT

Mandateonlocal agenciesor school districts: None.
Cost or savingsto stateagencies. None.

1 For adescription of the studies referenced, see the Initial State-
ment of Reasons under “ Studies, Reports, or Documents Relied
Upon.”
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Costs to any local agencies or school districts for
which reimbursement would be required pursuant to
Part 7 (commencing with section 17500) of division 4
of theGovernment Code: None.

Other non—discretionary cost or savings imposed on
local educational agencies: None.

Cost or savingsinfederal fundingtothestate: None.

ECONOMIC IMPACT ANALYSIS

Significant, statewide adverse economic impact di-
rectly affecting business including the ability of
California businesses to compete with businesses in
other states: None.

Cost impacts on a representative private person or
businesses: The SBE is not aware of any cost impacts
that a representative private person or business would
necessarily incur in reasonable compliance with the
proposed action.

Adoption of these regulations will not 1) create or
eliminate jobs within California; 2) create new busi-
nesses or eliminate existing businesses within Califor-
nia; or 3) affect the expansion of businesses currently
doing businesswithin California.

Thebenefitsof theregulationinclude promoting fair-
nessand social equity by ensuring that all students may
demonstrate competency inreading, writing, and math-
ematicsrequiredfor passage of the CAHSEE.

Effect onhousing costs: None.

Effect on small businesses: The proposed regul ations
would not have an effect on any small business because
the regulations relate only to school districts and not to
small businesspractices.

CONSIDERATION OF ALTERNATIVES

The SBE must determine that no reasonable aterna-
tiveit considered or that has otherwise been identified
and brought to the attention of the SBE, would be more
effective in carrying out the purpose for which the ac-
tion is proposed, or would be as effective and less
burdensome to affected private persons than the pro-
posed action, or would be more cost effective to af-
fected private persons and equally effective in imple-
menting thestatutory policy or other provision of law.

The SBE invites interested persons to present state-
ments or arguments with respect to alternatives to the
proposed regul ations at the schedul ed hearing or during
thewritten comment period.

CONTACT PERSONS

Inquiries concerning the content of this regulation
may bedirectedto:

382

Carrie Strong—Thompson, Education Program
Consultant

Assessment Devel opment and Administration
Division

CaliforniaDepartment of Education

1430N Street, Room 5808

Sacramento, CA 95814

Telephone; 916-319-0341

Inquiries concerning the regulatory process may be
directed to the Regulations Coordinator at 916-319—
0860.

INITIAL STATEMENT OF REASONS
AND INFORMATION

The SBE has prepared an initial statement of reasons
for the proposed regulation and has available all thein-
formationuponwhichthe proposal isbased.

TEXT OF PROPOSED REGULATION AND
CORRESPONDING DOCUMENTS

Copiesof the exact language of the proposed regula-
tion and of theinitial statement of reasons, and all of the
information upon which the proposal is based, may be
obtained upon request from the Regulations Coordina-
tor. These documents may also be viewed and down-
loaded from the CDE’s Web site at http://www.cde.ca.

ov/rellr/rr.

AVAILABILITY AND LOCATION OF
THE FINAL STATEMENT OF REASONS
AND RULEMAKING FILE

All theinformation upon which the proposed regul a-
tionsarebased iscontainedintherulemaking filewhich
isavailablefor publicinspection by contacting the Reg-
ulationsCoordinator.

You may obtain a copy of the final statement of rea-
sons, onceit hasbeen finalized, by making awritten re-
guest tothe Regul ations Coordinator.

REASONABLE ACCOMMODATION FOR ANY
INDIVIDUAL WITH A DISABILITY

Pursuant to the Rehabilitation Act of 1973, the Ameri-
canswith Disabilities Act of 1990, and the Unruh Civil
RightsAct, any individual with adisability whorequires
reasonable accommaodation to attend or participatein a
public hearing on proposed regul ations, may request as-
sistance by contacting Carrie Strong—Thompson,
Education Program Consultant, 1430 N Street, Sacra-
mento, CA, 95814; telephone, 916-319-0341. Itisrec-
ommended that assistance be requested at least two
weeksprior tothehearing.
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TITLE 14. FISH AND GAME
COMMISSION

Notice of Proposed Changesin Regulations

NOTICE IS HEREBY GIVEN that the Fish and
Game Commission (Commission), pursuant to the au-
thority vested by Sections 200, 202, 203.1, 205(c), 219,
220, 1590, 1591, 2860, 2861 and 6750 of the Fish and
Game Code, and Sections 36725(a) and 36725(e), of
the Public Resources Code, and to implement, interpret
or make specific Sections 200, 202, 203.1, 205(c), 219,
220, 1580, 1583, 2861, 5521, 6653, 8420(e) and 8500
of the Fish and Game Code, and Sections 36700(e),
36710(e), 36725(a) and 36725(€) of the Public Re-
sources Code, proposesto amend Section 632, Title 14,
CaliforniaCode of Regulations, relating to marine pro-
tected areas.

INFORMATIVE DIGEST/POLICY STATEMENT
OVERVIEW

Background

The Marine Life Management Act (MLMA, Stats.
1998, ch. 1052) created a broad programmatic frame-
work for managing fisheries through a variety of con-
servation measures, including marine protected areas
(MPASs). TheMarineLifeProtection Act (MLPA, Stats.
1999, ch. 1015) established aprogrammatic framework
for designating such MPAs in the form of a statewide
network. The Marine Managed Areas |mprovement
Act (MMAIA, Stats. 2000, ch. 385) standardized the
designation of marine managed areas (MMASs), which
include MPAs. The overriding goal of these actsis to
ensure the conservation, sustainable use, and restora-
tion of California's marine resources. Unlike previous
laws, which focused on individual species, the acts fo-
cus on maintaining the heal th of marine ecosystemsand
biodiversity inorder to sustainresources.

Existing regul ations (the no—change aternative) con-
sist of five MPAs covering an area of 3.1 square miles
(sq mi), representing 0.3 percent of the state waters
within the MLPA North Coast Study Region (NCSR).
Sixty—six percent of the protected area is within no—
take state marinereservescovering 2.1 sq mi or 0.2 per-
cent of thestatewaterswithintheMLPA NCSR.

The regulatory action is intended to meet the goals
described inthe MLPA within aportion of California's
State waters. The areacovered in thisregulatory action
isthe MLPA NCSR, defined as State waters from the
California—Oregon border to Alder Creek, near Point
Arena in Mendocino County. This region covers
approximately 1,027 sq mi of state waters. The MLPA
goals focus on improving the connectivity and effec-
tiveness of California’s existing array of MPAsto pro-
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tect the State’'s marine life, habitats, and ecosystems.
The MLPA specifically requiresthat the Department of
Fish and Game (Department) prepare amaster plan and
that the Fish and Game Commission (Commission)
adopt aMarineL ifeProtection Program and regul ations
based on the plan to achieve the ML PA goals (Fish and
Game Code Section 2855).

The MLPA requiresthat the program, in part, contain
an improved marine life reserve (now state marine re-
serve) component [Fish and Game Code subsection
2853(c)(1)] and protect the natural diversity of marine
life and the structure, function, and integrity of marine
ecosystems [Fish and Game Code subsection
2853(b)(1)]. This protection may help provide sustain-
able resources as well as enhance functioning ecosys-
tems that provide benefits to both consumptive and
non—consumptive user groups. The program may in-
clude areas with various levels of protection (LOP)
through MPAsthat may allow for specified commercial
and recreational activities. These activities include but
arenot limited to fishing for certain species but not oth-
ers, fishing with certain practices but not others, and
kelp harvesting, provided these activities are consi stent
with the objectives of the area and the goals and guide-
linesof theMLPA.

Regional Implementation of Marine Life Protection
Act

Important in developing the Proposed Regulation
wasthe consideration for the north coast MPAsto form
a component of a statewide biological network. The
north coast is the fourth of five study regionsto be im-
plementedthroughthe MLPA.

The Proposed Regul ation establishesanetwork com-
ponent of MPAsfor the north coast designed to include
all representative north coast habitats and major ocean-
ic conditions. Unique and critical habitatswere consid-
ered separately to guarantee both representation and
protection. From an ecological perspective, the Pro-
posed Regulation creates a network component of
MPAsin the north coast consistent with the goals of the
MLPA. The Proposed Regul ation attemptsto minimize
potential negative socio—economic impacts and opti-
mize potential positive socio—economic impactsfor all
users, totheextent possible.

Proposed Regulation

The Proposed Regulation includes 19 MPAs, one
MMA, and seven special closuresfor the NCSR. Of the
19MPASs, 15arenew andfour areexisting M PAs. Of the
15 new proposed MPAs, eight MPAs include sub-
options for boundaries or alowed take. The Proposed
Regulation also amends the boundaries and allowed
takeof thefour existing M PAsto meet the Department’s
feasibility guidelines and to facilitate public under-
standing. Oneexisting MPA, the PuntaGordaStateMa-
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rine Reserve (SMR), would be removed and replaced
by two proposed nearby SMRs.

Thethree classifications of MPAsused in California
to reflect differing allowed uses are SMR, state marine
conservation area (SMCA), and state marine park
(SMP). Public Resources Code Section 36710 liststhe
restrictions applied in these classifications. Two of
these classifications, SMR and SMCA, are utilized in
the Proposed Regulation. One MMA classification
known as a state marine recreational management area
(SMRMA) isacomponent of the Proposed Regulation.
Public Resources Code Section 36700(e) lists the re-
strictionsinthisclassification. The Commission hasthe
statutory authority to designate SMRs, SMCAs, and
SMRMASs; however, the third MPA classification,
SMP, may only be created, modified, or deleted under
the authority of the State Park and Recreation Commis-
sion[Public Resources Code Section 36725(b)].

Pre—existing activities and artificial structures in-
cluding but not limited to utility cables, bridge mainte-
nance, maintenance dredging, and habitat restoration
occur throughout the NCSR. These activitiesmay result
inincidental take. However, the activities are regul ated
by other federal, state, and local agencies, whose juris-
diction cannot be pre—-empted through designation of
MPAs under the MLPA. Out of the 19 MPAs and one
MMA in the Proposed Regulation, three have been
identified as having various existing activities regu-
lated by other agencies. These activities are specified
within the proposed MPA regulations to make explicit
that these regulated activities are allowed to continue
under current permits. The Department provided details
regarding these activities, and other unresolved issues
requiring the Commission’sinput, at the Commission’s
October 19, 2011 meeting.

Beginning in July 2009, the Department and Marine
Life Protection Act Initiative (MLPAI) staff began dis-
cussionswith north coast tribes and tribal communities
regarding the MLPAI north coast MLPA planning pro-
cess. At the Commission’s June 29-30, 2011 meeting,
staff provided three optionsdevel oped to accommodate
tribal takein MPAsonthenorth coast. The Commission
chose Tribal Option 1 to provide for specific non—
commercial tribal uses by federally recognized tribes.
The Commission asked the federally recognized tribes
to submit afactual record of historic and current usesin
specific geographies, other than SMRs, to the Commis-
sion within 60 days. The Commission directed the De-
partment to devel op regulatory language defining tribal
take using specific criteria. The criteria the Commis-
sionidentified required any tribal member taking living
marine resources to possess an identification card is-
sued by afederally recognized tribe, avalid California
fishing license for persons 16 years and older, and any
validreport card, validation, permit or any other entitle-
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ment that is required by applicable federal, state, or lo-
cal law. The Commission also decided that al tribal
take must be consistent with existing regulation. The
Commission received six factual records representing
twenty—four federally recognized north coast tribesand
tribal communities prior to the 60—day deadline. The
factual records identified eleven MPAs for tribal use
with overlapping requests in some MPAs by specific
tribes. In addition to the factual records, the Commis-
sion received two letters calling attention to intertribal
agreements. These intertribal agreements are transac-
tions between tribes and tribal communitieswishing to
take resources within the ancestral territories of other
tribesand tribal communities, and need to be negotiated
between those tribes. The regulations for the NCSR
MPAs will not be changed based on intertribal agree-
ments but will reflect tribal take in specific MPAs as
they were listed in the factual records received by the
Commission.

Take “from shore only” is currently proposed at
Double Cone Rock SMCA and Big River Estuary
SMCA inthe Proposed Regulation. Two existing MPAS
outsideof thestudy regionalsoincludetakerestrictedto
shore only. Due to confusion over the interpretation of
what it means to “take from shore only”, the Proposed
Regulationincludesageneral definitionfor take* origi-
nating from shore” that would apply to the Proposed
Regulation aswell as other MPAs coastwide that allow
shoreonly fishing.

Regulatory Sub—options

Regulatory sub—options are included for eight of the
proposed MPAs within the Commission’s Proposed
Regulation, to provide alternativesto either boundaries
or take regulationsin the Proposed Regulation that ad-
dress Department feasibility concerns, as requested by
MLPA Initiativestaff or stakeholders.

Proposed Regulation Details

The19 MPAs, oneMMA, and seven specia closures
in the Proposed Regulation encompass geographically
136 sqmi, representing 13 percent of the approximately
1,027 sgmi of statewaterswithinthenorth coast region.
No-take SMRs encompass 51 sg mi or five percent of
state waters within the north coast region. The remain-
ing areas are primarily SMCAs and one SMRMA that
allow somefishing activity, coveringanareaof 85sgmi
or eight percent of statewaterswithintheMLPA NCSR.

Alternativesto Regulation Change

Alternatives to the Proposed Regulation were pro-
vided by the North Coast Regional Stakeholders Group
(NCRSG) and Blue Ribbon Task Force (BRTF) to meet
the purposes of the regulatory action but were not se-
lected as the preferred alternative. Each alternative,
with the exception of the no—change alternative, meets
the goals and guidelines of the MLPA to varying de-
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grees, and attempts to adhere to the SAT guidelinesin
thedraft master plantotheextent possible.

Alternative 1 — This is the Enhanced Compliance
Alternative (ECA), developed by the BRTF using the
NCRSG proposal and input by constituents represent-
ing a variety of consumptive, hon—consumptive, and
environmental interests. It consists of 21 proposed
MPAs and seven specia closures covering an area of
134 sqgmi, representing 13 percent of the approximately
1,027 sgmi of statewaterswithinthenorth coast region.
No-take SMRs or “very high protection” SMCAs that
donot allow fishing encompass 51 sg mi or five percent
of statewaterswithinthe MLPA NCSR. Theremaining
MPAs encompass 83 sq mi or eight percent of statewa-
terswithintheMLPA NCSR.

No—ChangeAlternative

The no—change aternative would leave existing
MPAs in state waters of the MLPA NCSR unchanged.
Thisalternative does not address the goals and require-
mentsof theMLPA.

Benefit of Proposed Regulation

Thebenefit of the Proposed Regulationisthecreation
of anetwork component of M PAsinthenorth coast con-
sistent with the goal s of the MLPA. From an economic
and social perspective, the Proposed Regulation at-
tempts to minimize potential negative socio—economic
impacts and optimize potential positive socio—
economicimpactsfor all users, totheextent possible.

Theproposed regulations are neither inconsi stent nor
incompatible with existing state regulations. The
California Department of Parks and Recreation (State
Parks) providedinput onissuesrelated to their concerns
and jurisdiction during the development of the Pro-
posed Regulation. Pre—existing activities and artificial
structures including but not limited to utility cables,
bridge maintenance, maintenance dredging, and habitat
restoration occur throughout the NCSR. These activi-
ties may result in incidental take. However, the activi-
tiesareregulated by other federal, state, andlocal agen-
cies, whose jurisdiction cannot be pre-empted through
designation of MPAsunder theMLPA.

NOTICE ISGIVEN that any person interested may
present statements, orally or in writing, relevant to this
action at a hearing to be held at the Red Lion Hotel,
1929 4th Street, Eureka, California, on Wednesday,
April 11, 2012 at 8:30 a.m., or as soon thereafter asthe
matter may beheard.

NOTICE ISALSO GIVEN that any person inter-
ested may present statements, orally or inwriting, rele-
vanttothisaction at ahearing tobeheld at theRed Lion
Hotel, 1929 4t Street, Eureka, California, on Wednes-
day, June 6, 2012 at 8:30 am., or as soon thereafter as
the matter may be heard. It is requested, but not re-
quired, that written commentsbe submitted on or before
Friday, June 1, 2012 at the address given below, or by
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fax at (916) 653-5040, or by e-mail to FGC@fgc.ca.
gov. Written commentsmailed, faxed or e-mailed tothe
Commission office, must be received before 5:00 p.m.
on Monday, June 4, 2012. All comments must be re-
ceived no later than June 6, 2012 at the hearing in Eure-
ka, California. If you would like copies of any modifi-
cations to this proposal, please include your name and
mailing address.

The regulations as proposed in strikeout—underline
format, aswell asaninitial statement of reasons, includ-
ing environmental considerations and al information
upon which the proposal isbased (rulemaking file), are
onfileand availablefor public review from the agency
representative, Sonke Mastrup, Executive Director,
Fish and Game Commission, 1416 Ninth Street, Box
944209, Sacramento, California 94244-2090, phone
(916) 653-4899. Please direct requests for the above
mentioned documentsand inquiriesconcerning thereg-
ulatory process to Sonke Mastrup or Sherrie Fonbuena
at the preceding address or phone number. Ms. Marija
Vojkovich, Manager, Marine Region, Department
of Fish and Game, (805) 568—-1246, has been desig-
nated torespond to questionson thesubstance of the
proposed regulations. Copies of the Initial Statement
of Reasons (ISOR), including the regulatory language,
may be obtained from the address above. Notice of the
proposed action shall be posted on the Fish and Game
Commissionwebsiteat http://www.fgc.ca.gov.

Availability of Modified Text

If the regulations adopted by the Commission differ
from but are sufficiently related to the action proposed,
they will be available to the public for at least 15 days
prior to the date of adoption. Any person interested may
obtain a copy of said regulations prior to the date of
adoption by contacting the agency representative
named herein.

If the regulatory proposal is adopted, the final state-
ment of reasons may be obtained from the address
above when it has been received from the agency pro-
gram staff.

| mpact of Regulatory Action

The potential for significant statewide adverse eco-
nomic impactsthat might result from the proposed reg-
ulatory action has been assessed, and the following ini-
tial determinations relative to the required statutory
categorieshavebeenmade:

(@) Significant Statewide Adverse Economic Impact
Directly Affecting Business, Including the Ability
of California Businesses to Compete with
Businessesin Other States:

The Proposed Regulation will not have a
significant statewide adverse economic impact
directly affecting business including the ability of
Cdlifornia businesses to compete with businesses
inother states. The Proposed Regul ation may have
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negative impacts on commercial and recreational
fishing operationsand businesses.

The impacts presented here do not represent a
complete socioeconomic impact analysis, but
rather what is generally referred to as afirst order
impact analysis, meaning that it only assesses
potential impacts up to the dock (i.e., for
commercial, commercial passenger fishing vessel
and recreational fisheries). Furthermore, a key
assumption of this analysis is that estimates
represent maximum potential impacts. An
assumption made in the analysis is that the
Proposed Regulation completely eliminates
fishing opportunities in areas closed to specific
fisheriesand that fishermen are unableto adjust or
mitigate in any way. In other words, al fishing in
an area affected by amarine protected area (M PA)
islost completely, wheninreality itismorelikely
that fishermen will shift their efforts to areas
outsidetheMPA. Theeffect of such anassumption
ismost likely an overestimation of theimpact, or a
“worst casescenario.”

The estimates of maximum potential impacts
shown here rely on the survey work and
subsequent geographic information system (GIS)
data analysis conducted by MLPA contractor
Ecotrust, and either reportedin variousdocuments
to the Science Advisory Team (SAT), NCRSG,
and BRTF or generated usingthe Gl Sdataanalysis
tool created by Ecotrust. Ecotrust interviewed

fishermen to determine both locations of fishing
activities and the relative importance of each
location. In other words, areas identified were
considered by the level of importance placed on
those areas relative to total fishing grounds; these
are referred to as areas of “stated importance” in
analyses. Ecotrust’'s importance indices were
combined with cost share information (gathered
during the interviews) to measure the maximum
potential impactsof prospective closureson stated
and economic vaues for key commercial,
commercial passenger fishing vessel, and
recreational harvesters. The methodology used to
determine maximum potential impacts for the
Proposed Regulation are described in ISOR
Attachment 3 (pp 91-96).

Commercia Harvesters

The maximum potential net economic impact
(profit in real 2007 dollars) to commercial
harvesters under the Proposed Regulation (see
Table 4) was estimated to be $278,177 per year. In
comparison, the estimated average annual
baseline ex—vessel valuefor the study region from
2000-2007 was estimated to be $23,865,216 and,
based on business cost estimates derived from
interviews, the estimated corresponding baseline
net profit was $9,289,008. Using these values, the
estimated maximum potential  percentage
reduction per year under the Proposed Regulation
was 3.0 percent.

Table4. Estimated annual maximum potential net economicimpactsto commercial harvestersbyfisheryrelativeto
thebasefor the Proposed Regul ationintheNorth Coast Sudy Region.

Baseline

Baseline

Fishery Ex-Vessel Brofi Estimated Esti_mated
Value rofit Profit Loss | Profit Loss
(%)

Proposed Regulation

®

$177,737

Dun berness Crab (Trap)

$18,471,736

Rockfish (Fixed Gear) $18,640

Shrimp (Trap)

Sm —Di

Y

Surfperch (Hook and $26,431

$12,167

Line)

Urchin (Walkfon Dive) $370,076 $259,053
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The estimated maximum potential impact to
commercial harvesterswasal so calculated by port
under the Proposed Regulation (Figure 2). In

addition, it should be noted that the potential
impactsto specificfisheriesalsovary by port.

Crescent
City Trinidad

0.0% 1

Eureka

Shelter

Fort

Cove Bragg Albion

-1.0% ¢

-2.0%

-3.0%

-4.0%

-5.0%

-6.0% -

Figure 2.

Regulationto commercial harvestersby port.

Due to the aggregation of data necessary to
maintain the confidentiality of individual
fishermen’s financial data, the average impacts
across fisheries may not be representative of the
true maximum potential impact to an individual
fisherman and may actually underestimate the
maximum potential impact to specificindividuals.

That said, Ecotrust, as part of their assessment,
was asked to provide summary information on any
disproportionate impacts on individual fishermen
and/or particular fisheries. Thiswas based on les-
sonslearnedinthe ML PA Central Coast Study Re-
gion, where significant disproportionate impacts
were only discovered in the implementation
phase, leaving limited options to lessen these im-
pacts.

Ecotrust evaluated whether any port—fishery com-
binations may be disproportionately affected by
the Proposed Regulation. To assess these impacts,
Ecotrust used abox plot analysisto identify outli-
erswithin eachfishery (cal culated using estimated
impacts on the stated value of total fishing
grounds). In a box plot analysis, outliers are de-
fined as extreme values that deviate significantly
from the rest of the sample. Box plot analysis re-
sults can also inform convergence among MPA
proposal swithin afishery and/or relative potential
impacts between fisheries. While no port—fishery
combination is disproportionately impacted at a
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Estimated annual maximum potential net economic impacts of the Proposed

statistically significant level, the surfperch fishery
may be disproportionately impacted relative to
other fisheries. Similarly, whilethereareno statis-
tically significant outliersfor urchin, surfperch, or
herring, the bi—-modal nature of the potential im-
pactsshould benoted.

Recreational Harvesters

Ecotrust also analyzed the maximum potential
impacts to commercial passenger fishing vessel
(CPFV) operators and recreational fishermen
(dive, kayak, and private vessel user groups only)
in terms of percentage of the fishing grounds
within the study region and percentage of stated
importance values of fishing grounds within the
study region. Estimated impactsrepresent impacts
to areas of stated importance and not impacts on
level of effort or on spatial area of total fishing
grounds. Similar to the commercia estimates of
maximum potential impact, these estimates
assume all fishing activity that previously
occurredinaclosed areais*“lost” and not replaced
by movement to another location.

Commercial Passenger Fishing Vessels

Ecotrust calculated the maximum potential net
economic impact for the CPFV fisheries as the
average percentage reduction in net economic
revenue (i.e., profit) based on stated importance
forall fivespeciesconsidered (Table5).
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Table 5. Estimated annual maximum potential net economic impacts to commercial
passenger fishing vessel fisheriesrelativetothebase.
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Other recreational harvesters While not actual economic losses, a loss in recre-

Recreational fisherieswerestratified by portanduser ~ ationd fishing areascould lead to decreasesinrevenues
group (i.e, dive, kayak, and privatevessel). See Table6 ~ torecreational fishing—dependent businesses.
for additional details.

Table 6. Estimated percentage of stated value of total recreational fishing grounds
affected by port and user group for the Proposed Regulation.
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In the long term, the potential negative impacts sustainable fisheries, non—consumptive benefits,
may be balanced by potential positive impacts of and ecosystem function in the reserve areas. In
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(b)

(©

addition, potential benefits may be realized
through adult fish spillover to areas adjacent to
marine reserves and state marine conservation
areas that prohibit bottom fishing for finfish, as
well asthroughtransport todistant sites.

The impacts of Proposed Regulation are
essentially the same astheimpactsfor the Revised
Round 3 North Coast Regional Stakeholder Group
Marine Protected Area Proposal (RNCP).
Attachment 15 contains a comparison of the
impacts of the RNCP and the Enhanced
ComplianceAlternative.

Impact on the Creation or Elimination of Jobs
within the State, the Creation of New Businesses
or the Elimination of Existing Businesses, or the
Expansion of Businessesin California; Benefitsof
the Regulation to the Hedth and Welfare of
Cdifornia Residents, Worker Safety, and the
State’ sEnvironment:

Each alternative has potential impacts on the
creation and elimination of jobs related to
commercial, CPFV, recreationa fishing, and
non—consumptive activities. An estimate of the
number of jobs eliminated as a direct result of the
proposed action is difficult to determine.
Commercia fishing operations are generally
small businesses employing few individuals and,
likeall small businesses, aresubjecttofailurefor a
variety of causes. Additionaly, the long-term
intent of the proposed action is to increase
sustainability in fishable stocks and subsequently
the long-term viability of these same small
businesses. Jobs related to the non—consumptive
tourism and recreational industries would be
expected to increase over time by some unknown
factor based on expected improvements in site
quality and increased visitation to certain
locations.

The benefit of the Proposed Regulation is the
creation of a network component of MPAs in the
north coast, protecting and enhancing natural
resources and improving natural resources
sustainability, consistent with the goals of the
MLPA. From an economic and social perspective,
the Proposed Regulation attempts to minimize
potential negative socio—economic impacts and
optimize potential positive  socio—economic
impactsfor all users, totheextent possible.

Norn—monetary benefits to the health and welfare

of Californiaresidentsand to worker safety are not
anticipated.

Cost Impacts on a Representative Private Person
or Business:
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(d)

The Commission is not aware of any cost impacts
that a representative private person or business
would necessarily incur in reasonable compliance
withtheproposed action.

Costs or Savings to State Agencies or Costy/
SavingsinFederal Fundingtothe State:

Additional costs to State agencies for
enforcement, monitoring, and management of
MPASs are difficult to estimate and are dependent
on not only the impacts of the Proposed
Regulation, but aso other regulations and
processes, expectations and implementation
needs. Further discussion is needed to clarify the
needs and expectations. Comprehensive DFG
monitoring, management and enforcement for the
North Coast Study Region cannot be absorbed by
existing DFG budgets, and will result in
significant funding and position needs.

The Department will incur costs associated with
printing and installing new regulatory signage,
and developing and printing public outreach
materials. However, partnerships with state and
federal agencies, academic institutions, and
non—profit organizations are likely to continue to
play an important role in assisting with MLPA
implementationincomingyears.

Current cooperative efforts with the Channel
Islands National Marine Sanctuary, Monterey Bay
National Marine Sanctuary, and Gulf of the
Farallones National Marine Sanctuary have
provided funding for some existing State costs,
and cooperative efforts are expected to increase
with the adoption of the proposed regulation. In
addition to agency partnerships, during planning
and implementation of the MLPA study regions
(i.e., central coast, north central coast, and south
coast), substantial funding in the millions of
dollars were contributed by private fund sources
including MLPAI partners, and through bond
money distributed through the Ocean Protection
Council. These contributions supported costs for
baseline science and socio—economic data
collection, signage, and outreach and education,
among other things, and alowed for a greater
outcome than may have been possible with
Department funding alone. Whileit is difficult to
quantify the level of support that will be provided
by partnerships in future years, the Department
will continue to actively pursue and maximize
suchassistance.

Changes requiring additional enforcement,
monitoring, or management will increase the
recurring costs to the Department, and total state
costs would increase as new study regions are
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designated and become operational. For the north
coast, the near—term cost to implement the
proposed MPAs will include one-time startup, a
baseline data collection program, and recurring
annual costs. In light of uncertainty regarding the
cost for monitoring, funding due to the State's
current fiscal crisis, and thelevel of futurefunding
from external partners, the estimated new funding
requirements by the state for MLPA in the north
coast areunknown at thistime.

Nondiscretionary  Costs/Savings
Agencies: None.

Programs Mandated on L ocal Agenciesor School
Districts: None.

Costs Imposed on any Local Agency or School
District that is Required to be Reimbursed Under
Part 7 (commencing with Section 17500) of
Division4, Government Code: None.

(h) EffectonHousingCosts: None.

Effecton Small Business

It has been determined that the adoption of thesereg-
ulations may affect small business. The Commission
has drafted the regulations in Plain English pursuant to
Government Code sections 11342580 and
11346.2(a)(1).

Consideration of Alternatives

The Commission must determine that no reasonable
alternative considered by the Commission, or that has
otherwisebeenidentified and brought to the attention of
the Commission, would be more effective in carrying
out the purposefor which the action is proposed, would
be as effective and | ess burdensome to affected private
persons than the proposed action, or would be more
cost—effective to affected private persons and equally
effective in implementing the statutory policy or other
provisionof law.

to Locd

()
(f)

(9)

TITLE 16. PHYSICAL THERAPY
BOARD OF CALIFORNIA

NOTICE ISHEREBY GIVEN that the PHY SICAL
THERAPY BOARD OF CALIFORNIA (PTBC) is
proposing to take the action described in the Informa-
tive Digest. Any person interested may present state-
ments or arguments orally or in writing relevant to the
action proposed at ahearingtobeheld at the:
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LomaLindaUniversity
Randall VisitorsCenter
24951 North CircleDrive,
LomaLind, CA.92350

May 10,2012

9:00a.m.

Written comments, including those sent by mail, fac-
simile, or e-mail to the addresses listed under Contact
Person in thisNotice, must bereceived by the PTBC at
its office not later than 5:00 p.m. on May 7, 2012, or
must be received by the PTBC at the hearing. The
PTBC, uponitsown motion or a theinstance of any in-
terested party, may thereafter adopt the proposals sub-
stantially as described below or may modify such pro-
posals if such modifications are sufficiently related to
the original text. With the exception of technical or
grammatical changes, thefull text of any modified pro-
posal will be available for fifteen (15) days prior to its
adoption from the person designated in this Notice as
contact person and will be mailed to those personswho
submit written or oral testimony related to thisproposal
or who haverequested notification of any changestothe
proposal.

AUTHORITY AND REFERENCE

Pursuant to the authority vested by sections 144, 480,
490, 802, 2615, 2632, 2655.92, of the Businessand Pro-
fessions (B& P) Code; Government Code section 6157
and Penal Code section 11105; the PTBC isconsidering
changes to Division 13.2 of Title 16 of the California
Codeof Regulations(CCR) asfollows:

INFORMATIVE DIGEST/POLICY STATEMENT
OVERVIEW

Business and Professions Code section 2615 and
2655.92 permits the PTBC to adopt, amend or repeal
such rules and regul ations as may be reasonably neces-
sary to enableit to carry into effect the provisions of the
Physical Therapy Practice Act. The PTBCisproposing
thefollowing changes:

The main purpose of the proposed language isto es-
tablish requirements that a licensee must furnish afull
set of fingerprintsto the Department of Justice (“DOJ")
as a condition of renewal with the Physical Therapy
Board of California (“PTBC") if the licensee was ini-
tialy licensed prior to 1998 or if an el ectronic record of
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the fingerprint submission no longer exists. Generally,
thisproposal would:

(1) set requirements and time frames for when the
licensee would be required to submit criminal
history information and other rel ated recordsto the
PTBC;

(2) specify the conditions and the purpose for
whichafull set of fingerprintswould berequired;

(3) establishthat thelicenseewoul d beresponsible
for paying the costs associated with furnishing
fingerprints and conducting criminal offender
record searches,

(4) require a licensee to certify compliance with
this new fingerprinting requirement on his or her
renewal form and maintain records of his or her
compliancefor at least 3years;

(5) authorize awaiver of these new fingerprinting
requirements for licensees who are inactive or
actively serving in the military outside of the
country;

(6) mandate that licensees disclose on the renewal
form whether the licensee has been convicted of a
crime, as defined, or had any disciplinary actions
taken against any other license he or she holds.
This section would also mandate disclosure of a
settlement, judgment or arbitration award of over
$3000 to the PTBC pursuant to B& P Code section
802.

(7) specify that failure to comply with these
requirements or submit afull set of fingerprintsto
DOJ renders any application for renewal
incomplete and is grounds for discipline by the
PTBC;and,

(8) add a new form and application requirement
for activatingor inactivatingalicense.
Proposed changes, by section, are more specifically
identified asfollows.

1. Add Sections1398.14 ResponsetoBoard I nquiry

This Section heading and text would provide that if
the PTBC asksalicenseeto providecriminal history in-
formation, the licensee must respond to the request
within 30 days by making available all documents and
other records requested, and specifiesthat theinforma-
tion provided must be accurate. This Sectionwould es-
tablish the timeframe for alicensee’s compliance with
such PTBCinquiriesand would ensurethat accuratein-
formation is received from the licensee. This Section
would protect consumers by assisting the PTBC’s En-
forcement staff in the information gathering and inves-
tigative processfor determining whether alicenseeisin
compliancewiththePhysical Therapy Practice Act.

391

2. Add Sections1399.80 Finger print and Disclosure
Requirementsfor Renewal of Licensetitle and new
Section.

This heading text would inform licensees that the
Sectionsthat follow relate to fingerprinting and disclo-
surerequirementsfor therenewal of alicense.

Add Section 1399.80(a)

This Section would establish requirements that a li-
censee must furnish afull set of fingerprintsto the De-
partment of Justice (“DOJ’) as a condition of renewal
with the Physical Therapy Board of California
(“PTBC") if thelicensee was initially licensed prior to
1998 or if an electronic record of the fingerprint sub-
mission no longer exists. Licensees need to be made
awarethat certain groupsof licenseeswill berequiredto
be fingerprinted as a condition of license renewal, and
thisregulationwould authorizethe PTBCtorequirefin-
gerprinting of these licensees. This Section would pro-
tect consumers by giving the PTBC accessto currently
available DOJ information relative to criminal arrests
and convictions and would enable the PTBC to deter-
mineif violations of the Physical Therapy Practice Act
haveoccurred.

Add Section1399.80(a)(1)

This Section would establish that the cost of finger-
printing and conducting the criminal history record
check must be paid by the licensee. This regulation is
necessary to authorize assessment of coststo licensees,
which is consistent with fingerprinting and record
check coststhat have been paid by every other licensee
or applicant since 1998.

Add Section 1399.80(a)(2)

This Sectionwould establishthat aspart of therenew-
a process, each licensee will be asked to certify on his
or her renewal form whether or not they have submitted
fingerprints to the Department of Justice asrequired or
whether they have complied with thereporting require-
mentsof B& P Code section 802.

Add Section 1399.80(a)(3)

This Section would establish an exemption from or
waiver of thefingerprinting requirement if thelicenseis
onaninactivestatusor if thelicenseeisactively serving
inthemilitary outsidethecountry.

Add Section 1399.80(a)(4)

This Section would require affected licensees to re-
tain areceipt, as specified, of compliance with the fin-
gerprinting requirement for a period of at least three
years. This requirement is necessary to provide evi-
dencethat alicensee has complied with the fingerprint-
ing requirement intheevent DOJcannot locatealicens-
ee'sfingerprintsorif thePTBC auditslicensees.
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Add Section 1399.80(b)

This Section would mandate that if a licensee has
plead guilty, plead nolo contendere or has been con-
victed of any violation of the law during the prior re-
newal cycle, the licensee must disclose that fact to the
PTBC, with infractions specified that may be omitted.
This reporting requirement is necessary for consumer
protection and enforcement of the Physical Therapy
Practice Act.

Add Section 1399.80(c)

This section would require that a licensee shall dis-
closewhether, sincethelicenseelast applied for renew-
al, he or she has been denied alicense or had alicense
disciplined by another licensing authority of this state,
of another state, of any agency of the federal govern-
ment, or of another country, disclose any settlement,
judgment or arbitration award of over $3000, pursuant
toBusinessand Professions Code Section 802. Many li-
censeesholdother licenseseither in Californiaor in oth-
er states. This language would assist the PTBC in ob-
taining information relative to discipline taken by other
corresponding state or government licensing entities.
Thisinformation is necessary to determineif disciplin-
ary action iswarranted pursuant to the PTBC's author-
ity (e.g., Sections 141 and 2660 of the Businessand Pro-
fessionsCaode).

Add Section 1399.80 (d)

This Section would establish that failure to comply
with theserequirementswould result in non—renewal of
thelicense until thelicensee complieswith all of there-
quirements of this Section (e.g., fingerprinting, disclo-
sure or record—keeping requirements). This require-
ment is necessary to ensure compliance with the unpro-
fessional conduct statutesof the Physical Therapy Prac-
tice Act and prevents possiblerenewal of alicensefor a
licenseewho hasviolated thelaw.

Add Section 1399.80(g)

This Section would provide that failure to furnish a
full set of fingerprints as required is grounds for disci-
pline by the PTBC. The PTBC must have the ability to
enforce the requirements of the section by disciplining
thelicense of alicenseewho refusesto comply with the
requirements for fingerprinting. The licensee could be
inviolation of thelaw or potentially cause patient harm
if the PTBC doesnot havetheability to verify thecrimi-
nal history of its licensees through the DOJ or take ac-
tionfor non—compliance.

Article13. Requirementsfor Renewal
Section 1399.98 | nactive Status
Amend Section 1399.98(b)

This Section would be amended to requirethelicens-
eetofill out an application, prescribed by the PTBC, to
restore and inactive license. The application language
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mentioned below would ensure consistency and speci-
ficity inthe application of the PTBC’srequirementsfor
categories of personswho wish to restore their inactive
license.
Theapplicationwould containthefollowing:
A requirement for submission of the name of the
licenses;
A requirement for submission of License Type;
A requirement for submission of licensenumber;
A requirement for submission of license
expiration date;
A requirement for submission of a request to
restoreaninactivelicense;
A reguirement for submission of disclosure of
whether, since the licensee last applied for
renewal, he or she has plead guilty, plead nolo
contendere, convicted of a crime, been denied a
license or had a license disciplined by another
licensing authority of thisstate, of another state, of
any agency of the federal government, or of
another country, disclose any settlement,
judgment or arbitration award of over $3000,
pursuant to Business and Professions Code
Section 802.
A requirement that the applicant certify under
penalty of perjury to the truth and correctness of
the information provided, and sign and date the
application;
A requirement that the applicant attach evidence that
he or she has completed the required number of ap-
proved continuing education courseswithinthelast two
years preceding this application, as required by the
Physical Therapy PracticeAct.

CONSISTENCY WITH EXISTING
STATE REGULATIONS

The PTBC doesnot believe that the proposed regul a-
tion isinconsistent or incompatible with existing state
regulations.

FISCAL IMPACT ESTIMATES

Fiscal Impact on Public Agencies Including Costs or
Savings to State Agencies or Costs/Savingsin Federal
Funding to the State: Therewere approximately 23,000
Physical Therapist licensesand 5,000 Physical Therapy
Assistant licensesissued sincethe 1998, for apotential
impact of 28,000 licensees that will need a Livescan
submission. Thiswill create anincreased work load for
the Department of Justice, aswell asthe Federal Bureau
of Investigation. The cost of thisservicewill be paid by
thelicenseedirectly totheLivescan vendor.

Nondiscretionary Costs/Savings to Local Agencies.
None.
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L ocal Mandate: None.

Cost to Any Local Agency or School District for
Which Government Code Sections 17500-17630 Re-
guireReimbursement: None.

Business Impact: The PTBC has made an initial de-
termination that the proposed regulatory action would
have no significant statewide adverse economic impact
directly affecting business, including the ability of
Cdlifornia businesses to compete with businesses in
other states.

AND

Thefollowing studies/relevant datawere relied upon
inmaking the abovedetermination:

The PTBC does not believe that this regulation will
have a significant adverse economic impact on busi-
nesses. There are approximately 750 vendors state-
wide, including small businesses that provide finger-
printing services. There should be noinitial or ongoing
cost impact upon the vendors because they are already
equipped to provide the service and the fingerprinting
of applicable licensees will be extended over a two—
year period. Additionally, this proposed regulation
would only affect individuals for whom an electronic
record of his or her fingerprints does not exist in the
DOJ crimina offender record identification database
and those licensees that do not comply with the pro-
posed regulation.

Cost Impact on Representative Private Person or
Business. Physical Therapists and Physical Therapy
Assistants who have not previously been fingerprinted
for the PTBC, for whom afingerprint record no longer
exists, will berequired to befingerprinted at thetime of
their license renewal, reactivation, or reinstatement.
The cost for a person to get fingerprinted is approxi-
mately $63.00. Of this fee, $49.00 goes to the Depart-
ment of Justice and the Federal Bureau of Investigation
for conducting the background check and providing
criminal record reports to the PTBC; an average of
$14.00 goesto thevendor for fingerprinting theindivid-
ual. The vendor’s fee ranges from $5.00 to $45.00 with
the average fee being $14.00. An individual licensee
would pay anaverageof $63.00to comply withthisreg-
ulation over itslifetime, sinceit is a one-time require-
ment.

Effect on Housing Costs: None.

RESULT OF ECONOMIC IMPACT ANALY SIS

Impact on Jobs/New Businesses: The PTBC has de-
termined that this regulatory proposal will not have a
significant impact on the creation of jobs or new busi-
nesses or the elimination of jobs or existing businesses
or theexpansion of businessesinthe Stateof California.
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Benefits of the Proposed Regul ation. These proposed
regulations would help to protect consumers and assist
the PTBC in its enforcement actions by enabling the
PTBC to take appropriate action against licensees for
failure to provide the necessary documentation in a
timely manner, as well as ensuring that the PTBC re-
ceives crimina history and subseguent arrest informa-
tionforitsentirelicensing population.

EFFECT ON SMALL BUSINESS

The PTBC has determined that the proposed regula-
tions would not have a significant economic impact on
small businesses. Thereare approximately 750 vendors
statewide, including small businesses, which provide
fingerprinting services. Thereshould benoinitial or on-
going cost impact upon the vendors becausethey areal-
ready equipped to provide the service, and the finger-
printing of the applicable licensees will be extended
over a two-year period. Additionally, this proposed
regulation would only affect individuals for whom an
electronicrecord of hisor her fingerprintsdoesnot exist
inthe DOJcriminal offender record identification data-
base and those licensees that do not comply with the
proposed regul ation.

CONSIDERATION OF ALTERNATIVES

The PTBC must determine that no reasonable ater-
native it considered to the regulation or that has other-
wise been identified and brought to its attention would
either be more effective in carrying out the purpose for
which the action is proposed or would be as effective
and less burdensome to affected private persons or
would be more cost—effective to affected private per-
sonsand equally effective in implementing the statuto-
ry policy or other provision of law than the proposal de-
scribedinthisNotice.

Any interested person may present statements or ar-
gumentsorally or inwriting relevant to the above deter-
minationsat theabove-mentioned hearing.

INITIAL STATEMENT OF REASONS
AND INFORMATION

The PTBC has prepared an initial statement of the
reasonsfor the proposed action and hasavailableall the
information uponwhichtheproposal isbased.

TEXT OF PROPOSAL

Copies of the exact language of the proposed regul a-
tionsand theInitial Statement of Reasons, and all of the
information upon which the proposal is based, may be
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obtained at the hearing or prior to the hearing upon re-
guest from the PTBC at 2005 Evergreen Street Suite
1350, Sacramento, California95815.

AVAILABILITY AND LOCATION OF
THE FINAL STATEMENT OF REASONS
AND RULEMAKING FILE

All theinformation upon which the proposed regul a-
tionsarebased iscontainedintherulemakingfilewhich
isavailablefor public inspection by contacting the per-
son named bel ow.

You may obtain acopy of the Final Statement of Rea-
sonsonceit has been prepared, by making awritten re-
guest to the contact person named below or by acces-
singthewebsitelisted bel ow.

CONTACT PERSON

Inquiriesor comments concerning the proposed rule-
making action may beaddressedto:

Name: JasonKaiser

Address: 2005 Evergreen Street Suite 1350
Sacramento, California95815

TelephoneNo:  (916) 5618278

Fax No: (916) 2632560

E-Mail Address: jason.kaiser@dca.ca.gov
Thebackup contact personis:

Name: ElsaY barra

Address: 2005 Evergreen Street Suite 1350
Sacramento, California95815

TelephoneNo:  (916) 5618262

Fax No: (916) 2632560

E-Mail Address. elsaybarra@dca.ca.gov
Website Access. Materials regarding this proposal
can befound at www.ptbc.ca.gov.

TITLE 16. STRUCTURAL PEST
CONTROL BOARD

NOTICE OF PROPOSED REGULATORY ACTION

The Structural Pest Control Board (SPCB) proposes
to amend sections 1920 and 1937.11, and repeal section
1970.5 of Title 16, California Code of Regulations (16
CCR). The proposed action would remove specified
criteriain order to maximize SPCB’sauthority to assess
fines in excess of $2,500; revise language to indicate
that as part of a probationary requirement, a licensee
may be required to complete a continuing education
course approved by SPCB; and delete the definition of
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“time ventilation is commenced” used to specify when
supervisionisrequired after fumigationisperformed.

SUBMITTAL OF COMMENTS

Any interested person may present comments orally
or inwriting about the proposed action at ahearing to be
held at The California Tower Building, 3737 Main
Street, Magnolia Room 204, Riverside, California at
9:30am.onMay 10, 2012.

For an interested person not able to attend the hear-
ing, written comments, including those sent by mail,
facsimile, or e-mail may be presented to the contact
person named below. Comments must be received no
later than 5:00 p.m. onMay 9, 2012, or must bereceived
by SPCB at thehearing.

EFFECT ON SMALL BUSINESS

SPCB has determined that the proposed regul atory
action relating to section 1920 establishes citation and
fine authority which is already set at a maximum
amount of $5,000 and this amendment is not changing
that amount. There could be aminimal impact to small
businesses if the small business is not in compliance
with rules and regulations and are therefore issued a
citationwithanadministrativefine.

SPCB has determined that the proposed regulatory
action relating to section 1937.11 will have no affect on
small businesses because the proposal issimply chang-
ingthelanguagefrom requiring alicenseeto completea
correspondence course at the University of California,
Berkeley thatisnolonger avail abletothelicenseebeing
required to complete a continuing education course ap-
proved by theboard.

SPCB has determined that the proposed regul atory
action relating to section 1970.5 will have no affect on
small businessbecausethe proposal issimply removing
a definition that is unnecessary to enforce the current
aerationplan.

INFORMATIVE DIGEST/POLICY STATEMENT
OVERVIEW

Amend Section 1920—Citationsand Fines

Business and Professions (B& P) Code section 125.9
authorizes the board to issue citations for violations of
laws and regulations. The citations may include an ad-
ministrative fine up to $5,000. In 2006, section 1920
was amended to specify criteriato be used to determine
the level of an administrative fine of more than $2,500
t0 $5,000. In order for SPCB to maximizethe use of ex-
isting enforcement tools, SPCB proposes to remove
from regulation the specified criteriain order to maxi-
mizeitsauthority to assessfinesinexcessof $2,500.
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Consumers may benefit from this regulation by the
industry complying with the rules and regulations and
therefore avoiding the more egregious violations that
may resultinfinesinexcessof $2,500.

Amend the Manual of Disciplinary Guidelines and
Model Disciplinary Orders as  Incorporated by
Reference  in  Section  1937.11—Disciplinary
Guidelines

In order to establish consistency in disciplinary pen-
aties and probationary terms, SPCB established the
Manual of Disciplinary Guidelines and Model Disci-
plinary Orders (1991) which isincorporated into regu-
lation by reference. As part of the Optional Terms and
Conditions of Probation, the Manua references the
completion of a University of California Extension
Berkeley correspondence course. The correspondence
courseisnolonger available.

This amendment revises the language in the Manual
of Disciplinary Guidelinesand Model Disciplinary Or-
ders (Revised 2010) to indicate that as part of aproba-
tionary requirement, alicensee may berequiredto com-
pleteacontinuing education course approved by SPCB.

This regulation may benefit licensees by providing
clarity regarding courses that may be required to com-
plete as an enforcement tool and establishes consisten-
cy indisciplinary penaltiesand probationary terms.

Repeal Section 1970.5— Commencing Aeration

B & P Code section 8505.2 requires fumigations be
performed only under direct and personal supervision
of anindividual whoislicensed by SPCB asan operator
or field representativein abranch of pest control that in-
cludes fumigation. B& P Code section 8505.3 defines
direct and personal supervision to mean that supervi-
sion isrequired at the fumigation site during the entire
time the fumigants are being released, the time ventila-
tion is commenced, and at the time the property is re-
leased for occupancy.

Pursuant to section 6780(c), the structural pest con-
trol industry had a Fumigation Safety Program ap-
proved by the Department of Pesticide Regulation
(DPR) known as the Tarpaulin Removal and Aeration
Plan (TRAP). In part, TRAPincluded an aeration pro-
cedure in which aeration was completed within about
onehour, at the end of which thefumigationworkersre-
moved the tarp from the structure. TRAP required di-
rect and personal supervision by alicensed supervisor
for therelatively short aeration procedure, ending when
al tarpshad been removed. Asaresult, 16 CCR section
1970.5 was adopted in 1990 (and amended in 1996) to
define“timeventilationiscommenced” asused inB& P
Code section 8505.3 expanding the standard definition
of “commenced.”
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Recently, the structural pest control industry sub-
mitted the CaliforniaAeration Plan (CAP), asareplace-
ment Fumigation Safety Program to TRAPfor employ-
ersand employeestofollow, and wasapproved by DPR.
One of the main differences between the TRAP and
CAPplansistheduration and nature of theaeration pro-
cedure. Under the current CAP, alicensed supervisor is
required to be present at the beginning of the aeration,
and again when the tarps are removed. However, there
is no requirement with the approved CAP plan, and ho
need for asupervisory person to be onsiteduring theen-
tire CAPaeration procedure.

SPCB proposes to repeal 16 CCR section 1970.5
sinceitisunnecessary to expand the standard definition
of “time ventilation iscommenced” by requiring direct
and personal supervision during the entire time of ven-
tilation. Direct and personal supervision asdescribedin
B& P Code section 8505.3 is sufficient to regulate the
useof thenew CAPaeration plan, and current definition
goesbeyond the scoperequiredin section 8505.3.

Fumigators may benefit from this regulation by no
longer needing to be present at the fumigation site dur-
ing the entire duration of aeration while maintaining the
samelevel of protection.

Theseregulation changes are not inconsistent with or
incompatiblewith existing stateregul ations.

IMPACT ON LOCAL AGENCIES
AND SCHOOL DISTRICTS

SPCB has determined that the proposed action does
not impose a mandate on local agencies or school dis-
tricts, nor does it require reimbursement by the State
pursuant to Part 7 (commencing with section 17500) of
Division 4 of the Government Code becausetheregul a-
tory action doesnot constitutea“ new program or higher
level of service of an existing program” within the
meaning of section 6 Article XIII of the California
Congtitution. SPCB has also determined that no non-
discretionary costs or savings to local agencies or
school districtswill result from the proposed regulatory
action.

COSTS OR SAVINGS TO STATE AGENCIES

SPCB has determined that the proposed action will
haveno costsor savingsto any stateagency.

EFFECT ON FEDERAL FUNDING
TO THE STATE

SPCB has determined that no costs or savingsin fed-
eral funding to the state will result from the proposed
action.
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EFFECT ON HOUSING COSTS

SPCB has determined that the proposed action will
haveno effect on housing costs.

SIGNIFICANT STATEWIDE ADVERSE
ECONOMIC IMPACT DIRECTLY
AFFECTING BUSINESSES

SPCB hasmade an initial determination that the pro-
posed regulatory action would not have a significant
statewide adverse economic impact directly affecting
business, including the ability of Californiabusinesses
to competewith businessesin other states.

COST IMPACTS ON REPRESENTATIVE
PRIVATE PERSONS OR BUSINESSES

SPCB is not aware of any cost impacts that a repre-
sentative private person or business would necessarily
incur in reasonable compliance with the proposed ac-
tion.

RESULTS OF THE ECONOMIC
IMPACT ANALY SIS

Impact on the Creation, Elimination, or Expansion of
Jobs/Businesses

SPCB has determined that this regulatory proposal
will not haveasignificant impact on the creation of jobs
or new businesses or the elimination of jobs or existing
businesses or the expansion of businessesin the State of
Cdifornia.
Benefitsof theRegulation

Thebenefitsof theregulation areincreased consumer
protectionsthrough industry compliancewith rulesand
regulations; clarity for licensees in completing proba-
tionary courses; establishing consistency in disciplin-
ary proceedings, and more practical and streamlined
proceduresin fumigation applications.

CONSIDERATION OF ALTERNATIVES

SPCB must determine that no reasonable aternative
considered by the board, or that has otherwise been
identified and brought to the attention of the board,
would be more effectivein carrying out the purpose for
which the action is proposed or would be as effective
and less burdensome to affected private persons than
the regulatory action, or would be more cost—effective
to affected private persons and equally effectiveinim-
plementing the statutory policy or other provision of
law.
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AUTHORITY

Thisregulatory actionistaken pursuant to the author-
ity vested by B& P Code section 8525.

REFERENCE

This regulatory action is to implement, interpret, or
make specific B&P Code sections 8505.3, 8572 and
8617.

AVAILABILITY OF STATEMENT OF REASONS
AND TEXT OF PROPOSED REGULATIONS

SPCB has prepared an Initial Statement of Reasons
and has available the expressterms of the proposed ac-
tion, al of the information upon which the proposal is
based, and arulemaking file. A copy of thelnitial State-
ment of Reasonsand the proposed text of theregulation
may be obtained at the hearing or from the agency con-
tact person named in this notice. Theinformation upon
which SPCB relied in preparing this proposal and the
rulemaking file are available for review at the address
specificbelow.

AVAILABILITY OF CHANGED OR
MODIFIED TEXT

After the close of the comment period, SPCB may
maketheregulations permanent if they remain substan-
tially thesameasdescribed inthe Informative Digest. If
SPCB doesmake substantial changestotheregulations,
the modified text will be made available for at least 15
days prior to adoption. Requests for the modified text
should be addressed to the agency contact person
named in this notice. SPCB will accept written com-
ment on any changesfor 15 days after the modified text
ismadeavailable.

AGENCY CONTACT

Written comments about the proposed regul ation ac-
tion; and requests for a copy of the Initial Statement of
Reasons, the proposed text of the regulation, and inqui-
riesregarding therulemaking filemay bedirectedto:

Name: Ronni O’ Flaherty

Address. 2005 Evergreen Street, Suite 1500
Sacramento, California95815

Telephone: (916) 561-8700

Fax: (916) 263-2469
E-Mail:  ronni.oflaherty@dca.ca.gov
You may al so contact:
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Name: Susan Saylor

Address. 2005 Evergreen Street, Suite 1500
Sacramento, California95815

Telephone: (916) 561-8700

Fax: (916) 2632469

E-Mail:  susan.saylor@dca.ca.gov

Materials regarding this proposal are available on
SPCB’s Internet Home Page <www.pestboard.ca.
gov>.

AVAILABILITY OF FINAL STATEMENT
OF REASONS

Following its preparation, a copy of the Final State-
ment of Reasons mandated by Government Code sec-
tion 11346.9(a) may be obtained from the contact per-
sonnamed above.

TITLE 17. DEPARTMENT OF
DEVELOPMENTAL SERVICES

NOTICE OF PROPOSED RULEMAKING

Medicaid Integrity Vendorization Requirements

TheDepartment of Developmental Servcies(Depart-
ment) proposesto amend regul ationsgoverning region-
al center vendorization of service providers: California
Codeof Regulations(CCR), Title17, Division 2, Chap-
ter 3: Subchapter 2, Article 2, Sections 54302, Defini-
tions, 54310, Vendor Application Requirements, (Pro-
posed New Section 54311, Ownership Disclosure Re-
quirements), 54314, Ineligibility for Vendorization,
54320, Regional Center Review of Vendor Application,
54326, General Requirementsfor Vendorsand Region-
a Centers, 54332, Regional Center Files, and 54370
Terminationfor Vendorization and Noncompliance.

WRITTEN COMMENT PERIOD

Any interested person, or his or her duly authorized
representative, may submit written comments relevant
to the proposed regulatory action of the Department.
The written comment period closes at 5:00 p.m. on
Monday, May 7, 2012. Please submit any written com-
ments, via U.S. Mail or fax or email, to the Depart-
ment’scontact person designated bel ow by 5:00 p.m. on
Monday, May 7, 2012.

NO PUBLIC HEARING

No public hearing is scheduled for this rulemaking.
However, any interested person or hisor her duly autho-
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rized representativemay request apublic hearing nolat-
er than 15 daysprior to the close of thewritten comment
period.

AUTHORITY AND REFERENCE

Authority: Sections 4405, 4648(a),
4648.12(c)(1)(A), 4689.7(c), 4689.1, 4866, 10725,
14043.75 and 14124.5, Welfare and Institutions Code;
and Section 11152, Government Code; Chapter 157,
Statutes of 2003; Chapter 1095, Statutes of 1994, Sec-
tion14.

Reference: Sections 1250 and 1502, Health and Safe-
ty Code; Sections 240, 242, 243.4, 245, 261, 264.1,
273d, 285, 286, 288, 288a, 289, 311.2, 311.3, 311.4,
647a, 11165.1, 11165.2, 11165.3 and 11165.6, Pena
Code; Sections 4500, 4501, 4502, 4504, 4512(i), 4626,
4627, 4631, 4646.5, 4648, 4648(a), 4648.1, 4648.1(d),
4648.12(c) and 4689(a)(1), 4689.7(c), 4690, 4691,
4693, 4742, 4791, 4851, 4861(c), 12305.81(a)(2),
14043.2, 14043.26, 14043.27, 14043.36, 14125.8,
15610.57 and 15610.63; and Articlell, Chapter 5, Wel-
fareand Institutions Code; 42, Code of Federal Regula-
tions, Sections455.104, 455.105, and 455.106; Section
10430(g), Public Contract Code.

INFORMATIVE DIGEST/POLICY STATEMENT
OVERVIEW

In January 2011, the Centers for Medicare and Med-
icaid Services (CMS) issued its fina report entitled
“Medicaid Integrity Program, California Comprehen-
sive Program Integrity Review.” In conjunction with
the Health and Human Services Agency, thereview fo-
cused on, among other things, M edicaid program integ-
rity regulations and oversight duties. The Department
of Hedth Care Services (DHCS) administers the
Cdlifornia Medicaid Program within the State. The
DHCS del egates the program integrity functionsto the
Department of Developmental Services (Department)
and ensures consistency and compatibility with DHCS
regulations for the CM S approved Home and Commu-
nity—Based Services Waiver and Targeted Case Man-
agement Program, operated through theregional center
system. Thisregulatory proposal updatesexisting regu-
lations relating to the vendorization process and is
therefore consistent and compatible with existing state
regulations.

The CMS report includes findings of non—com-
pliance with federal statute. The areas of non—com-
pliance impacting the Department, regional centers,
and ultimately the vendors providing federally funded
consumer servicesare: 1) The State does not captureall
required ownership, control, and relationship informa-
tion from providers of Medicaid funded services prior
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to enrollment; 2) The State does not capture required
criminal conviction information from providers of
Medicaid funded services at the time they enroll or re-
new their applications; 3) The State does not require
disclosure, on request, of “significant” business trans-
actionsfrom providersof Medicaid funded services.

Itistheintent of the Department that the proposed ac-
tion will address the deficienciesin current regulations
by providing for further safeguards for consumers by
ensuring that providers are appropriately licensed and
do not have specified criminal convictions required by
federal statute.

Theadoption of theseregulationsare necessary in or-
der for the State to continue to receive federal financial
participation funding through the Home and Communi-
ty—Based Services Waiver and to receive funds for the
1915(i) State Plan Amendment.

The Department proposes to amend Sections 54302,
54310, 54314, 54320, 54326, 54332, and 54370 and
add Section 54311, of Title 17 of the CaliforniaCode of
Regulations(CCR). Vendorsshall berequiredto submit
business ownership, control and relationship informa-
tion, pursuant to federal law, and regional centers will
be required to gather and review thisinformation from
current and prospective vendors. Additionally, regional
centers will be required to determine that all prospec-
tive and current vendors, at aminimum, are eligible by
verifying that they do not have prior criminal convic-
tionsor havebeeninvolvedincivil proceedingsof fraud
or abusein any government program, or of abuse or ne-
glect of an elderly person(s), dependent adult(s), or
child(ren). Furthermore, on a periodic basis, regional
centerswill be required to verify that vendors continue
to meet all applicable vendorization requirements, in-
cluding those identified above, in order for the State to
comply with federal law and meet the CM S mandated
HCBS Waiver assurance that only qualified providers
deliver Medicaid funded services.

Section 54302(a)

Proposed changes to subsection (9) will amend the
definition to read: “an individual, partnership, group,
association, corporation, nonprofit organization, insti-
tution, or entity, and the officers, directors, boards of di-
rectors, owners, managing empl oyeesor agentsthereof,
that apply to the regiona center to become a vendor”
that must provide Federal disclosure information. Sub-
section (75) will amend the definition of “vendor ap-
plication” to include “application packet” and will
amend thedate of form DS 1890. The proposal will also
amend the subsection number in subsection (78) “Ven-
dorization”, soastoincludedisclosurerequirements.

Section 54302(b)

Proposed addition of new subsection (b) will provide
definitionsfor therequired Federal disclosureinforma-
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tion: excluded individuals or entities; indirect owner-
ship interest; managing employee; ownership interest;
personwith an ownership or control interest; significant
business transaction; subcontractor; and wholly owned
supplier.
Section 54310(a)

Proposed changes will modify wording and number-
ing and the date on the application form Vendor Ap-
plication DS 1890will berevised.

Section 54310(b)

Proposed change will revise the date on the applica-
tionformVendor Application DS 1890.

Section 54310(c)

Proposed changewill add theword “ packet” after the
word “application” to be consistent with definitionsin
Section 54302.

Section 54310(d), (f) & ()

Proposed change will revise the date on the applica-
tionform Vendor Application DS 1890.

Section 54310(h)

Proposed addition of new subsection (h) ensures
those applicantsunder Title 17, Service Code 715, Den-
tistry, with documentation provided by Department of
Health Care Services, approving enrollment in the
Denti—Cal program, will satisfy vendorization require-
ments.

Section 54311

Proposed addition of this new section will require
that all prospectiveapplicantsand current vendorscom-
plete and submit a signed and dated form DS 1891
(7/2011) Applicant/Vendor Disclosure Statement, by
July 1, 2012, which requests Federal disclosure in-
formation including: indirect ownership interest; man-
aging employee; ownership interest; person with an
ownership or control interest; significant business
transactions; subcontractors; and/or suppliersand spec-
ify therequired criminal convictions. The proposal con-
tains language that would include the disclosure re-
quirements to existing vendors, and authorizes the re-
gional centersto ensuresubmission of information. Ad-
ditionally, the proposed changerequiresvendorsto pro-
vide the disclosure information upon written request to
the Department, regional center, the Department of
Health Care Services, any State survey team, the Secre-
tary of the United States Department of Health and Hu-
man Services, or any other duly authorized agency rep-
resentative of theabovenamedentities.

Section 54314(a)(7)

Proposed addition of new subsection (7) will ensure
that an applicant determined to be excluded from re-
ceiving federal fundsas specified in section 54302 defi-
nition of “excluded individual or entity” will beineligi-
blefor vendorization.
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Section 54320

Proposed changeinwording to prefacetheword “ ap-
plication” with “vendor” to be consistent with defini-
tionsin Section 54302. Proposed addition of subsection
(a)(6) to require that regional centers verify that dis-
closed individuals or entities are not “excluded” as de-
finedin Section 54302 and arenot under investigation.

Section 54320(b)

Proposed change of subsection (b) will include that
no further action be taken if al required information is
not received and any investigation, pursuant to (a)(6) is
resolved.

Section 54326(a) & new subsection (f)

Proposed changes to subsection (4) will add disclo-
sureinformation recordsthat vendors must make avail-
ablefor purposes of audit or review. Proposed addition
of new subsection (17) and (18) requiring vendors to
notify the vendoring regional center of any additionsor
changes in the information disclosed on the DS 1891
(7/2011) and submit the information pursuant to re-
quirements of Section 54311(c). New subsection (f)
will requireregional centersto takeroutineaction to en-
surevendor eligibility iscurrentandvalid.

Section 54332(b)

Proposed change of subsection (b) will require re-
gional centers to review vendor files bi—annually or
sooner as requested, for the required disclosure in-
formation, to ensure that theinformationiscurrent and,
with added subsection (b)(6), that the vendor isnot “ ex-
cluded”, pursuant to Section 54314(a)(7).

Section 54370(b)(8) and (9)

Proposed addition of new subsections which will
givetheregional centerstheduty and authority totermi-
nate avendor (8) who knowingly and willfully makesa
false statement or representation on the application
form, Vendor Application DS 1890 and (9) has been
“excluded” fromreceivingfederal funding.

Section 54370(d)(1)

Proposed addition to this subsection will require that
the vendoring regional center notify any user regional
center inwriting upontermination.

IMPACT OF REGULATORY ACTIONS

The potential for significant statewide adverse eco-
nomic impactsthat might result from the proposed reg-
ulatory action has been assessed, and the following ini-
tial determinations relative to the required statutory
categorieshavebeenmade:

(@) Significant Statewide Adverse Economic Impact
Directly Affecting Business, Including the Ability
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of Cadlifornia Businesses to Compete with
Businesses in Other States. The proposed action
will not have a significant statewide adverse
economic impact directly affecting business,
including the ability of California businesses to
compete with businesses in other states. The
proposed changes are necessary for the continued
preservation of the resource and therefore the
prevention of adverseeconomicimpacts.

Impact on the Creation or Elimination of Jobs
within the State, the Creation of New Businesses
or the Elimination of Existing Businesses, or the
Expansion of Businessesin California: None.

Benefits of theregulationto the health and welfare
of California residents, worker safety, and the
state’s environment: The proposed changes arein
concurrence with Federal law and address the
deficiencies in current regulations by providing
additional protections for consumers from
unlicensed providers or providers with specified
criminal convictions; such asfraud, neglect and/or
abuse.

Cost Impacts on a Representative Private Person
or Business: The Department is not aware of any
cost impactsthat arepresentative private person or
business would necessarily incur in reasonable
compliancewiththeproposed action.

Costs or savings to State Agencies or Costy/
Savingsin Federal Fundingtothe State: None.

Nondiscretionary  Costs/Savings to Local
Agencies: None.

Programs Mandated on Local Agenciesor School
Districts: None.

Costs Imposed on any Local Agency or School
District that is Required to be Reimbursed Under
Part 7 (commencing with Section 17500) of
Division4, Government Code: None.

Effect onHousing Costs: None.

Effect on Small Business: It has been determined that
the adoption of these regulations will not affect small
businesses. This initial determination is based on the
followingfact:

The amendment provides a process to 21
non—profit regional centers who will implement
the verification of the new requirements. “An
entity organized as a nonprofit institution” is not
considered a “small business’ pursuant to
Government Code section 11342.610 (b)(6);
thereforeitisdetermined that the adoption of these
regul ationswill not affect small businesses.

The Department has drafted the regulations in
Plain English pursuant to Government Code
sections11343.580 and 11346.2(a)(1).

(b)

(©

(d)

(€
®)
(9
(h)

(i)
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DETERMINATION REGARDING
ALTERNATIVES

The Department must determine that no reasonable
alternative considered by it or that has been otherwise
identified and brought toitsattention would be more ef -
fectivein carrying out the purpose for which the action
isproposed, would be as effective and | ess burdensome
to affected private persons than the proposed action, or
would be more cost—effective to affected private per-
sons and equally effective in implementing the statuto-
ry policy or other provision of law than the proposed ac-
tion.

The Department invitesinterested personsto present
statements or arguments with respect to alternativesto
the proposed regulations during the written comment
period.

CONTACT PERSONS

General and substantive inquiries concerning the
proposed action may bedirectedto:

Department of Devel opmental Services
Community Rate Section

1600 Ninth Street, Room 310
Sacramento, CA 95814

Attention: Jeffrey Greer

Phone: (916) 654—2201

Facsimile: (916) 654-1578

E-Mail Address: jeff.greer@dds.ca.gov

If the above person isunavailable, you may al so con-
tact Marina Olivas, Community Rate Section, at (916)
654—-1620.

AVAILABILITY OF
RULEMAKING DOCUMENTS

The Department has prepared and has copies ready
for public review, an Initial Statement of Reasons for
the proposed regulations, all the information upon
which the proposed regul ations are based, and the exact
text of the proposed regul ations.

Copies of the Notice, Initial Statement of Reasons
and text of the proposed regulationswill be made avail-
able through the Department’s website at www.dds.ca.
gov. All other public records, reports, documentation or
other material related to the proposed regulations will
be containedintherulemakingfileand will beavailable
for inspection and copying throughout the rulemaking
process from the contact persons at the above address.
Upon completion, the Final Statement of Reasons will
be made available by either contacting the persons
aboveor throughthe Department’ swebsite.
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AVAILABILITY OF CHANGED OR
MODIFIED TEXT

After close of the comment period the Department
may adopt the proposed regulations asdescribed inthis
notice. If the Department makes modifications that are
sufficiently related to the originally proposed text, it
will make the modified text, with changes clearly indi-
cated, availablefor public comment at least 15 days be-
fore the Department adopts the regulations as revised.
Requests for the modified text should be made to the
contact person named above.

TITLE 20. CALIFORNIA ENERGY
COMMISSION

NOTICE OF PROPOSED ACTION

NONRESIDENTIAL BUILDING ENERGY
USE DISCLOSURE PROGRAM

PROPOSED REGULATIONS
CALIFORNIA CODE OF REGULATIONS,
TITLE 20
SECTIONS 1680, 1681, 1682, 1683, 1684, 1685

CALIFORNIA ENERGY COMMISSION
DOCKET NUMBER 12-AB1103-1
March 23, 2012

INTRODUCTION

TheCdlifornia State Energy Resourcesand Develop-
ment Commission (Energy Commission) proposes to
adopt regulationsrelated to nonresidential building en-
ergy use benchmarking and disclosure. These regula-
tions implement the mandates of AB 1103 (2007, Sal-
dafia) and AB 531 (2010, Saldafia).

The Energy Commission has prepared this Notice of
Proposed Action (NOPA) as specified by Government
Code section 11346.5. The Energy Commission has
also published the proposed language of theregul ations
(aso referred to as the 45-day language Express
Terms), and the Initial Statement of Reasonsin support
of the proposed regulations.

These documents can be obtained from the contact
persons designated below or from the Commission
websiteat:
http://www.energy.ca.gov/ab1103/rulemaking/

documents/index.html.

PUBLIC COMMENT PERIOD AND HEARINGS

The Energy Commission’s Lead Commissioner for
Energy Efficiency will hold ahearing to receive public
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comment on the proposed regulations. At this hearing,
any person may present statements or arguments rele-
vant to the proposed regulatory action summarized be-
low. The Lead Commissioner hearing will beheld at the
followingtimeand place:

APRIL 16,2012

lp.m.toSp.m.

CALIFORNIA ENERGY COMMISSION
1516 Ninth Street

First Floor, HearingRoom A

Sacramento, California

(Wheelchair Accessible)

The Lead Commissioner hearing will be webcast,
with audio and computer documentsavailablefor view-
ing online. For details, please go to www.energy.ca.
gov/webcast.

The hearing before the full Energy Commission to
consider adopting the 45—day L anguage expressterms,
will beheldon May 9, 2012 unlessthe Energy Commis-
sion decidesto make substantive changesto the Express
Termsthrough 15—day language, in which casethe pub-
lichearingwill becontinued to alater noticed date.

MAY 9,2012

lp.m.tosSp.m.

CALIFORNIA ENERGY COMMISSION
1516 Ninth Street

First Floor, Hearing Room A

Sacramento, California

(Wheelchair Accessible)

The 45—-day language hearing, if not continued to a
|ater noticed date, will be webcast with audio and com-
puter documents available for viewing online. For de-
tails, please go to www.energy.ca.gov/webcast.

If you have adisability and require assistance to par-
ticipate in either of these hearings, please contact Lou
Quiroz at (916) 654-5146 at | east fivedaysin advance.

PUBLIC COMMENT PERIOD/
WRITTEN COMMENTS

The public comment period for the proposed regul a-
tions as written in the Express Terms will be from
March 23, 2012 through May 9, 2012. Any interested
person may submit written comments during this peri-
od. However, the Energy Commission appreciates re-
ceiving written comments at the earliest possible date.
E—mail ispreferred.

To e-mail comments on behalf of an organization,
send a scanned copy of the comments on the organiza-
tion's letterhead, signed by an authorized representa-
tive.
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E—mail comments in either Microsoft Word format
(.doc) or Adobe Acrobat portable document format
(.pdf) to: docket@energy.ca.gov.

All written comments must indicate Docket No.
12-AB1103-1 in the subject line. Or, mail comments
to:

CaliforniaEnergy Commission
Docket No. 12-AB1103-1

Docket Unit

1516 Ninth Street, Mail Station4
Sacramento, California95814-5504

AUTHORITY AND REFERENCE

The Energy Commission proposes to adopt the pro-
posed regulations under the authority of Public Re-
sources Code sections 25213, 25218, and 25402.10.

The proposed regulations implement, interpret, or
make specific Public Resources Code section 25402.10
(AB1103,AB531).

INFORMATIVE DIGEST

Existing law requires the Energy Commission to
adopt regulations that implement, interpret and make
specific themandatesof AB 1103 and AB 531, codified
in part at Public Resources Code section 25402.10. AB
1103 and 531 require that nonresidential building own-
ers benchmark and disclose energy consumption data
and ratings, if any, for their buildingsin advance of ma-
jor financial transactions (the sale, leasing, or financing
of theentirebuilding).

The proposed regulations include provisions on
creating building energy use data statements, utility re-
leases of data, reports to the Energy Commission, re-
ceipt of disclosuresand the schedulefor disclosures, as
well as general provisions on the scope of the regula-
tionsand definition of terms.

The Energy Commission developed the proposed
regulations in order to fulfill the purposes of AB 1103,
reduce greenhouse gasemissions, and help carry out the
Commission’s mission of promoting energy efficiency
in California. The Commission finds that nonresiden-
tial building benchmarking will benefit the environ-
ment due to reduced energy use and greenhouse gas
emissions. Benchmarking of nonresidential buildings
not only saves energy costs, but can boost the sales and
rental value of commercial properties. Other nonmone-
tary benefits include raising the awareness of energy
useamong commercial buildingowners.

These proposed regulationsrequireutilitiestorelease
al of abuilding's energy use data, including tenant en-
ergy usedata, into abuilding owner’sU.S. EPA ENER-
GY STAR® Portfolio Manager account to implement
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effective benchmarking and rating of the building. The
proposed regulations provide for data security protec-
tions.

On July 28, 2011, the Cdlifornia Public Utilities
Commission (CPUC) issued new rules regarding the
privacy of energy use data on the “smart grid” for
investor—owned utilities in the state. (Decision
11-07-056 July 28, 2011; accompanying regulations,
Attachment D, available at http://docs.cpuc.ca.gov/
published/Graphics/140370.PDF.) The decision inter-
preted a recent statute, SB 1476 (Padilla, 2010) (codi-
fied at Pub. Utilities Code, 8 8380 et seq.) that both pro-
tects energy use data and made specific exceptions al-
lowing for its release. One exception allows release as
required or permitted by state law. (88380, subd.
(e)(3).) The CPUC rules likewise state that energy use
datamay bereleased for a“ primary purpose,” including
to provide services asrequired by state law, suchasAB
1103 and AB 531. (Rule 1, subd. (c)(3) [definition of
primary purpose].) Therefore, these proposed regula-
tions are neither inconsi stent nor incompatible with ex-
isting stateregulations.

FEDERAL LAW

Thereisno federal law that requires building bench-
marking and disclosure. The U.S. Environmental
Protection Agency (EPA) Portfolio Manager program
isutilized onavoluntary basis.

OTHER STATUTORY REQUIREMENTS
None.
FISCAL IMPACTS

Local Mandate/Reimbursement. The proposed regu-
lations do not impose a mandate on local agencies or
school districts. The proposed regulations do not im-
pose on local agencies or school districts any costs for
which Government Code sections 17500-17630 re-
quirereimbursement.

Costs or Savings for State Agencies. Minimal. The
proposed regulations impact the Energy Commission.
The Energy Commission expectsto absorb the costs of
maintenance and enforcement of the regulations
throughitsexisting budget. Under AB 1103 the Depart-
ment of General Services (DGS) and other State agen-
ciesthat own their own buildings would be required to
benchmark and rate a state—owned building if theentire
building were to be sold, leased, or financed. Although
some state building sales are anticipated in the future,
the cost of compliance with these proposed regulations
is low, and the DGS and other state agencies may be
able to rely on previous benchmarking as well. The
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costs to benchmark will ultimately be offset by in-
creasesin energy efficiency and associated increasesin
thesalesandrental valueof thebuildings.

Other Non-Discretionary Costs or Savingson Local
Agencies. Minimal. Local agencies that own govern-
ment buildings would have to benchmark and disclose
energy consumption datafor their buildingsif theentire
building were to be sold, leased, or financed. Because
the financial eventstriggering AB 1103 benchmarking
would be relatively rare for government buildings and
the cost of compliance with the proposed regulationsis
low, the coststo local agencieswould be minimal. Ad-
ditionally, costs to benchmark would be offset by in-
creasesin energy efficiency, and increased market val-
ueof moreenergy—efficient buildingsin salesand rental
transactions.

Cost or Savings in Federa Funding to the State.
None.

SIGNIFICANT STATEWIDE ADVERSE
ECONOMIC IMPACT DIRECTLY AFFECTING
BUSINESS, INCLUDING THE ABILITY OF
CALIFORNIA BUSINESSES TO COMPETE WITH
BUSINESSES IN OTHER STATES

The Energy Commission has made an initial deter-
mination that there will be no significant statewide ad-
verse economic, fiscal, or environmental impact direct-
ly affecting businesses, including small businesses, asa
result of the proposed regulations, including the ability
of Californiabusinessesto compete with businessesin
other states. The cost of benchmarking is low and the
benefitsderived from increased energy savingsand po-
tential increasesin market valueare substantial. Further
explanation and supporting materials will be included
intherulemakingrecord.

Nevertheless, the Energy Commission invites inter-
ested persons to submit alternative proposals to lessen
any adverse economic impact on business that might
exist.

COST IMPACTS ON REPRESENTATIVE
PERSON OR BUSINESS

AB 1103 and these regul ations require the use of the
U.S. EPA’s Portfolio Manager to benchmark and dis-
close energy consumption data. Use of Portfolio Man-
ager isfree. U.S. EPA estimatesthat the labor and oper-
ating costs per benchmark are: $322 for manual entry,
$117 for entry using the Portfolio Manager import tool,
and $59 for automated benchmarking entry. (Federal
Register, Vol. 75, p. 360, Jan. 5, 2010.) Because most
benchmarking will be automated, a conservative as-
sumption for the cost is $250 per benchmark. Financial
transactionstriggering AB 1103—sale, lease or financ-
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ing of the entire building—are relatively rarel events,
and thetotal annual cost islikely to be much lower. The
Energy Commission has conducted analysis and deter-
mined that atriggering eventislikely to occur every 3.2
years, onaverage.

There are substantial economic benefits to bench-
marking that morethan offset any costs. Accordingtoa
University of California Energy Institute study?,
“green” buildings roughly command rental rates three
percent higher than otherwise identical buildings; and
premiumsfor desirable buildingsrose by six percent or
more. Selling prices were higher by about 16 percent.
Specific to Energy Star—certified buildings (thoserated
75 and higher by Portfolio Manager), the study con-
cluded that every dollar in energy cost savings yielded
roughly 18dollarsinincreased value.

Thisadded market valueis on top of energy cost sav-
ings from improving the building's energy efficiency.
According to the UC study, energy costs represent 30
percent of operating expensesin atypical office build-
ing. The Next 10 organization notes that straightfor-
ward measures such as installing insulation and using
advanced lighting can save 20-30 percent of energy
costs.

IMPACTS ON JOBS AND BUSINESS

New Jobs and Businesses. The proposed regulations
are not expected to directly create a significant number
of new jobs within existing companies. The proposed
regulations may create some new consultant busi-
nesses, as owners initially seek help in benchmarking
their buildings. The Commision findsthat there will be
no elimination of jobs or businesses due to this regul a-
tion.

Expansion of Existing Businesses. The proposed reg-
ulations slightly expand the existing duties of building
owners and agents, and would inturn likely expand the
existing duties of building engineersand efficiency ex-
perts. The proposed regul ationsadd specificsto the stat-
utory duties of utilitiesto compile and release building
energy usedata.

EFFECT ON HOUSING COSTS

Theproposed regulationswill have no effect on hous-
ing costs.

BUSINESS REPORTS

The proposed regulations require nonresidential
building owners to release their Energy Star Portfolio

1 Moody’s (proprietary database) report XCMCTOTVQ.US,
Commercial Mortgage Commitments; Total — Average Life for
All Loans, October 2011.

2 Piet Eichholtz, Nils Kok and John M. Quigley, “Doing Well by
Doing Good? Green Office Buildings,” Center for the Study of
Energy Markets Working Paper 192, 2009, Accessed on January
26, 2012.

Manager report to the Energy Commission by clicking
ontheEnergy Commission buttonwithintheir Portfolio
Manager account. The Commission findsthat it is nec-
essary for the health, safety, or welfare of the people of
thestatethat theregul ation apply to businesses.

ALTERNATIVES

The Commission must determine that no reasonable
alternative considered by the Commission or that has
otherwisebeenidentified and brought to the attention of
the Commission would be more effective in carrying
out the purposefor which the action is proposed, would
be as effective and | ess burdensome to affected private
persons than the proposed action, or would be more
cost—effective to affected private persons and equally
effectiveinimplementing the statutory policy or to oth-
er provision of law.

DESIGNATED CONTACT PERSONS

For general information about the proceeding, con-
tact:

Justin Regnier, PE

High Performance Buildings and Standards Devel-
opment Office

CaliforniaEnergy Commission

1516 Ninth Street, MS-37

Sacramento, California95814-5512

(916) 6544196

jregni er@energy.ca.gov

For legal questionsabout thisproceeding, contact:

RobinM. Mayer

Staff Counsel

CdliforniaEnergy Commission
1516 Ninth Street, MS-14
Sacramento, California95814-5512
(916) 651-2921

rmayer @energy.ca.gov

For documentsrel ated to the proceeding, goto:
http://www.energy.ca.gov/ab1103/rulemaking/
documents/index.html or contact

Docket Office

Docket No. 12-AB1103—-1
CaliforniaEnergy Commission
1516 Ninth Street, MS4
Sacramento, California95814-5504
916-654-5076
docket@energy.ca.gov

PUBLIC ADVISER

The Energy Commission’s Public Adviser Office
provides public assistance in participating in Energy



CALIFORNIA REGULATORY NOTICE REGISTER 2012, VOLUME NO. 12-Z

Commission proceedings. If you would like informa-
tion on how to participate in this proceeding, please
contact the Public Adviser’s Office at (916) 6544489
or toll free at (800) 822-6228, or by email at
PublicAdviser @energy.ca.gov.

NEWS MEDIA INQUIRIES

News media inquiries should be directed to Adam
Gottlieb, Interim Assistant Executive Director Media
and Public Communications Office, at (916) 654-5027
or
medi aoffice@energy.ca.gov.

AVAILABILITY OF THE TEXT OF THE
PROPOSED REGULATIONS (EXPRESS TERMYS),
THE INITIAL STATEMENT OF REASONS
(ISOR), AND THE INFORMATION UPON
WHICH THE PROPOSAL ISBASED
(RULEMAKING FILE)

The Energy Commission has made available the Ex-
press Terms of the proposed regulations, the Initia
Statement of Reasons supporting the regulations, and
all documents relied upon by the Energy Commission
for the AB 1103 rulemaking, on itswebsite. M ost other
documents in the rulemaking file will be posted to the
websiteasthey becomeavailable.

To download documents, visit the Energy Commis-
sion'sAB 1103 website:
http://www.energy.ca.gov/ab1103/rulemaking/

documents/index.html

For hard copies of documents, please contact the En-
ergy Commission’s Docket Office (address above).
Specify the AB 1103 rulemaking, Docket No.
12-AB1103-1, and request the needed documents by
title.

AVAILABILITY OF MODIFIED REGULATIONS
AND COMMENT PERIOD

At the May 9, 2012 45—day language adoption hear-
ing, the Energy Commission may adopt the proposed
regulations as described in this NOPA. If substantial,
sufficiently—related modifications are madeto the orig-
inal 45-day language proposed regulations, the modi-
fied text with changes in underline/strikeout form will
be made available to the public for at least 15 days be-
fore the Energy Commission adoptsthefinal version of
theregulations.

A notice of the availability of the modified text will
be placed on the Energy Commission’s website. The
“15—day language” text will also be mailed or e-mailed
toall personswho submitted commentswith contact in-
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formation during the public comment period or at a
hearing, and all persons who reguest to receive notices
regarding AB 1103 regulations. In addition, copies of
modified text may berequested fromthe Docket Office.
Adoption of the 15-Day language will be considered at
apublic hearing scheduled in the notice of availability
at thetimethe15—day languageisrel eased.

FINAL STATEMENT OF REASONS

The Energy Commission will prepare aFina State-
ment of Reasonsto support thefinal version of theregu-
lations. The Final Statement will also contain summa-
ries and responses to relevant public comments made
during thecomment period.

TheFinal Statement of Reasonswill be posted onthe
Energy Commission’s website and made available for
downloading. For hard copies, contact the Docket Of -
fice.

INTERNET ACCESS

Theproceeding’smainweb pageisat:
http://www.energy.ca.gov/ab1103/index.html

Noticesand announcementsareavailableat:
http://www.energy.ca.gov/ab1103/rulemaking/

notices/index.html

Reports, public comments, and other documents are
availableat
http://www.energy.ca.gov/ab1103/rulemaking/

documents/index.html

TITLE 27. OFFICE OF
ENVIRONMENTAL HEALTH HAZARD
ASSESSMENT

NOTICE OF PROPOSED RULEMAKING

TITLE 27, CALIFORNIA CODE
OF REGULATIONS

PROPOSED AMENDMENT OF
SECTIONS 25305, 25701, 25705, AND 25801
SCIENCE ADVISORY BOARD
NO SIGNIFICANT RISK LEVELS
NO OBSERVABLE EFFECT LEVELS

March 23, 2012

NOTICE ISHEREBY GIVEN that the Office of En-
vironmental Health Hazard A ssessment (OEHHA) pro-
posesto amend Title 27, Cal. Code of Regulations, sec-
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tions 25305, 25701, 25705, and 258011, to clarify that
the Science Advisory Board Committees provide peer
review for the proposed No Significant Risk Levelsfor
carcinogens and proposed Maximum Allowable Dose
Levelsfor reproductive toxicantsthat are devel oped by
OEHHA.

PUBLIC PROCEEDINGS

OEHHA is requesting public comment concerning
these proposed amendments to the regulations. A pub-
lic hearing to present oral comments will be scheduled
only upon request. Such arequest must be submitted in
writing by nolater than April 20, 2012 whichis 15 days
beforethe close of the comment period on May 7, 2012.
A naticefor the public hearing, if oneisrequested, will
be posted on the OEHHA web site at |east ten daysin
advance of the hearing date. Thenoticewill providethe
date, time and | ocation of the hearing. Noticeswill also
be sent to those individuals requesting such notifica-
tion.

Any public comments, regardiess of the form or
method of transmission, must be received by OEHHA
by 5:00 p.m. on May 7, 2012, which is hereby desig-
nated asthe close of thewritten comment period. If you
submit your comments electronically, please include:
“Science Advisory Board” in the subject line. Written
comments regarding this proposed action may be sent
by fax, mail or e-mail addressed to:

Monet Vela

Officeof Environmental Health Hazard A ssessment
P.O.Box 4010

Sacramento, California95812—4010

Telephone: 916-323-2517

Fax: 916-323-2517

E—mail: P65Public.Comments@oehha.ca.gov

Commentssent by courier should bedeliveredto:

MonetVela

Officeof Environmental Health Hazard A ssessment
1001 | Street, 23" Floor

Sacramento, California, 95814

If ahearing isscheduled and you have special accom-
modation or |anguage needs, please contact Monet Vela
at (916) 323-2517 or monet.vela@oehha.ca.gov at
least one week in advance of the hearing. TTY/TDD/
Speech—to—Speech users may dial 7-1-1 for the
CaliforniaRelay Service.

CONTACT

Inquiries concerning the Proposition 65 proposed
regul ation amendments described in this notice may be

L All further referencesareto sectionsof Title27, CaliforniaCode
of Regulations, unless otherwise indicated.
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directed to Monet Velaat (916) 323-2517 or by e-mail
at monet.Vela@oehha.ca.gov or by mail to OEHHA,
P.O. Box 4010 Sacramento, California 95812—4010.
Fran Kammerer is a back—up contact person for inqui-
ries concerning processing of this action and is avail-
able at (916) 445-4693 or fran.kammerer@oehha.ca

gov.

INFORMATIVE DIGEST/POLICY STATEMENT
OVERVIEW

BACKGROUND

Proposition 65 was enacted as avoters' initiative on
November 4, 1986, and iscodified at Health and Safety
Code section 252495 et seq. OEHHA, within the
Cdlifornia Environmental Protection Agency, is the
state entity responsible for the implementation of Prop-
osition 65. OEHHA has the authority to adopt and
amend regulations to further the purposes of Proposi-
tion 652. Proposition 65 requiresbusinessesto providea
warning when they knowingly cause an exposure to a
chemical listed as known to cause cancer or reproduc-
tive toxicity. Proposition 65 also prohibits persons in
the course of doing business from knowingly discharg-
ing or releasing achemical known to the state to cause
cancer or reproductivetoxicity intowater or onto or into
land where it passes or probably will passinto a source
of drinking water.

EXEMPTIONS

Proposition 65 creates limited exceptions to these
warning and discharge requirements. One exception
provides that no warning is required for exposure to a
chemical known to the state to cause cancer where the
person responsible for the exposure can show that it
poses no significant risk at that level of exposure. The
exception also applies to an exposure to a chemical
known to the state to cause reproductive toxicity. For
chemicalsthat arelisted as causing reproductive toxic-
ity, the “no observable effect level” is determined by
identifying thelevel of exposurethat hasbeen shownto
not cause any reproductive effect to humans or labora-
tory animals. This “no observable effect level” isthen
divided by 1,000in order to establish the level of expo-
sure above which a warning must be provided. Busi-
nesses subject to Proposition 65 are not required to pro-
vide awarning if the exposures to chemicals listed for
causing reproductivetoxicity do not exceed 1/1000t of
the* no observableeffect level”3,

2 Hedlth and Safety Code section 25249.12.
3 Health and Safety Code section 25249.10(c).
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PEER REVIEW

The proposed amendments clarify that the Carcino-
gen Identification Committee and the Developmental
and Reproductive Toxicant Identification Committee
of the Science Advisory Board providethepeer reviews
of the scientific basis for regulations required under
Health and Safety Code section 57004, for the No Sig-
nificant Risk Levelsfor carcinogensand Maximum Al-
lowable Dose L evelsfor the reproductive toxicantsthat
areadopted by OEHHA.

SPECIFIC BENEFITS OF THE
AMENDED REGULATIONS

These regulatory amendments will provide clarity
concerning OEHHA’s current practice for requesting
scientific peer review for Proposition 65 regulatory
proposal s that comply with the requirements of Health
and Safety Code section 57004. Safe harbor levelspro-
vide needed compliance assistance for businesses sub-
ject tothe Act and provide relevant information to con-
sumerswho may chooseto avoid or limit their exposure
to listed chemicals. Ensuring the scientific basisfor the
safeharbor regulatory levelsiscritical inorder toensure
thescientificintegrity of theprocess.

NO INCONSISTENCY OR INCOMPATIBILITY
WITH EXISTING REGULATIONS

OEHHA hasdetermined that the proposed regulation
is neither inconsistent nor incompatible with existing
stateregulationsbecauseit doesnot impose any manda-
tory requirements on those businesses, state or local
agenciesand doesnot addresscompliancewith any oth-
er law or regulation.

IMPACT ON THE CREATION,
ELIMINATION, OR EXPANSION
OF JOBS/BUSINESSES IN CALIFORNIA

The proposed amendments clarify an existing pro-
cess for abtaining scientific peer reviews for proposed
safe harbor regulatory levels. Because the proposed
regulatory level sdo not impose any mandatory require-
ments on businesses, OEHHA has determined that the
proposed regulatory action will not have any impact on
the creation or elimination of jobs, the creation of new
businesses or the elimination of existing businesses, or
the expansion of businesses currently doing business
withinthe Stateof California.
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RESULTS OF ECONOMIC IMPACT ANALYSIS
(Gov. Code section 11346.3(b))

The proposed regulatory levels will facilitate the
compliance of businesses with Proposition 65, which
will provide the public with information about expo-
suresto chemical s present in products, in order to allow
consumers to make better—informed choices. It may
also encourage businesses to reduce exposures or re-
move listed Proposition 65 chemicals from their prod-
ucts in order to avoid providing a warning. Both out-
comeswould protect not only the health and welfare of
California residents, but also the State's environment
through reduced exposures to harmful chemicals. By
adopting safe harbor regulatory levels, businesses will
be able to more easily determine the point at which a
warningfor anexposuremust be provided.

AUTHORITY
Health and Saf ety Code section 25249.12.

REFERENCE

Health and Safety Code sections 25249.5, 25249.6,
25249.10(c), 25249.11, and 25249.12.

IMPACT ON LOCAL AGENCIES
OR SCHOOL DISTRICTS

Because Proposition 65 by its terms?* does not apply
tolocal agenciesor school districts, OEHHA has deter-
mined the proposed regul atory action would not impose
amandateonlocal agenciesor school districts; nor does
it require reimbursement by the State pursuant to Part 7
(commencing with Section 17500) of Division 4 of the
Government Code. OEHHA has also determined that
no nondiscretionary costs or savings to local agencies
or school districtswill result from the proposed regula-
tory action.

COSTS OR SAVINGS TO STATE AGENCIES

Because Proposition 65 by its terms® does not apply
toany Stateagency and thisregulationissimply aclari-
fication of existing procedures, OEHHA has initially
determined that no significant savings or increased
coststo any State agency will result from the proposed
regulatory action.

EFFECT ON FEDERAL FUNDING
TO THE STATE

OEHHA hasinitially determined that no costsor sav-
ingsin federal funding to the State will result from the
proposed regul atory action.

4 See Health and Safety Code section 25249.11(b).
5 See Health and Safety Code section 25249.11(b).
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EFFECT ON HOUSING COSTS

OEHHA has initially determined that the proposed
regulatory action will have no effect on housing costs
becauseit doesnot imposeany mandatory regquirements
onany business.

SIGNIFICANT STATEWIDE ADVERSE
ECONOMIC IMPACT DIRECTLY AFFECTING
BUSINESS, INCLUDING ABILITY TO COMPETE

OEHHA has made an initial determination that the
adoption of the proposed amendmentsto the regulation
will not have asignificant statewide adverse economic
impact directly affecting busi nesses, including the abil-
ity of Californiabusinessesto compete with businesses
in other states. The proposed regulation does not im-
pose any new reguirements upon private persons or
businesses.

COST IMPACTS ON REPRESENTATIVE
PRIVATE PERSONS OR BUSINESSES

Because the proposed regulatory amendments do not
impose any mandatory requirements on businesses, the
OEHHA is not aware of any cost impacts that arepre-
sentative private person or business would necessarily
incur in reasonable compliance with the proposed ac-
tion.

EFFECT ON SMALL BUSINESSES

OEHHA hasdetermined that the proposed regul atory
action will not impose any mandatory requirements on
small businesses. Proposition 65 expressly exempts
busi nesseswith | essthan 10 empl oyees’.

CONSIDERATION OF ALTERNATIVES

Pursuant to  Government Code  section
11346.5(a)(13), OEHHA must determine that no rea-
sonable alternative considered by OEHHA, or that has
otherwisebeenidentified and brought to the attention of
OEHHA, would be more effective in carrying out the
purposefor which Proposition 65is proposed, or would
be as effective and | ess burdensome to affected private
persons than the proposed action, or would be more
cost—effective to affected private persons and equally
effective in implementing the statutory policy or other
provisionof law.

AVAILABILITY OF STATEMENT OF REASONS
AND TEXT OF PROPOSED REGULATIONS

OEHHA hasprepared and hasavailablefor publicre-
view an Initial Statement of Reasons for the proposed

6 See Health and Safety Code section 25249.11(b).
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regulatory amendments, al theinformationuponwhich
the amendments are based, and the text of the proposed
amendments to the regulation. A copy of the Initial
Statement of Reasons and a copy of the text of the pro-
posed regulation areavail able upon request from Monet
Vela at the telephone number indicated above. These
documents are also posted on OEHHA's Web site at
www.oehha.ca.gov.

AVAILABILITY OF CHANGED
OR MODIFIED TEXT

The full text of any proposed regulation which is
changed or modified from the expresstermsof thispro-
posed action will be made available at least 15 days
prior to the date on which OEHHA adoptsthe resulting
regulation. Notice of the comment period on the
changed proposed regulations and the full text will be
mailed to individual swho testified or submitted oral or
written comments at the public hearing, whose com-
ments were received by OEHHA during the public
comment period, and anyone who requests notification
from OEHHA of theavailability of such change. Copies
of the notice and the changed regulation will also be
available on the OEHHA Web site at www.oehha.ca.

gov.

FINAL STATEMENT OF REASONS

A copy of the Final Statement of Reasons may be ob-
tained, when it becomes available, from Monet Vela at
the telephone number indicated above. The Fina State-
ment of Reasonswill also beavailableat OEHHA'sweb
siteonwww.oehha.ca.gov.

GENERAL PUBLIC INTEREST

DEPARTMENT OF FISH AND GAME

Department of Fish and Game —
Public Interest Notice
For Publication March 23, 2012
CESA CONSISTENCY DETERMINATION
REQUEST FOR
South Bay Aqueduct Improvement
and Enlargement Program
(2080-2012—-033-03)
Alameda County

The Department of Fish and Game (Department) re-
ceived a notice on March 6, 2012, that the California
Department of Water Resources (DWR) proposes to
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rely on aconsultation between federal agenciesto carry
out aproject that may adversely affect speciesprotected
by the California Endangered Species Act (CESA).
This project consists of the improvement and enlarge-
ment of the conveyance capacity of the existing South
Bay Aqueduct, which extends from 16.28 miles from
the South Bay pumping plant at Bethany Reservoir, east
of the Altamont Hills, to the end of the Alameda Candl
south of Livermore, in Alameda County, CA (Project).
Project activities will result in temporary impacts to
157.5 acres of aguatic and riparian habitat of the San
Joaquin kit fox (Mulpesmacrotismutica) and California
tiger salamander (Ambystoma californiense).

The US Fish and Wildlife Service (Service) issued a
“no jeopardy” federal biological opinion (1-1-06—F—
0129) (BO) and incidental take statement (ITS) to the
U.S. Army Corps of Engineers (Corps) on June 28,
2006, which considered the effects of the project onthe
Federally endangered and State threatened San Joaguin
kit fox, and on the Federally and State threatened
Californiatiger salamander. The Service issued a con-
ference opinion and amendment to the BO (81420-
2008—+-1422-2) to the Corps on October 15, 2009.
Pursuant to California Fish and Game Code Section
2080.1, DWR isrequesting adetermination that the BO
and TS, asamended, are consistent with CESA for pur-
poses of the proposed Project. If the Department deter-
minesthe BO and ITS, asamended, are consistent with
CESA for the proposed Project, DWR will not be re-
quired to obtain an incidental take permit under Fish
and Game Code section 2081 for the Project.

OFFICE OF ENVIRONMENTAL
HEALTH HAZARD ASSESSMENT

CALIFORNIA ENVIRONMENTAL
PROTECTION AGENCY

NOTICE TO INTERESTED PARTIES

NOTICE OF ADOPTION OF

REVISED REFERENCE EXPOSURE LEVELS
FOR NICKEL AND NICKEL COMPOUNDS

March 23, 2012

The Office of Environmental Health Hazard Assess-
ment (OEHHA) is adopting revised acute, 8-hour and
chronic Reference Exposure Levels (RELS) for nickel
and nickel compounds. The values of the RELs are
listed in the table bel ow. These values and the support-
ing document will be added to the appendices of the
Technical Support Document for the Derivation of
Noncancer Reference Exposure Levels. Further, OEH-
HA, following the analysis presented in the document,
hereby adds nickel and nickel compounds to the list of
Toxic Air Contaminants that may cause infants and
children to be especially susceptibletoillness, pursuant
to Health and Safety Code Section 39669.5(b)(2). The
document becomes available on the OEHHA Home
Pageat http://www.oehha.ca.gov on M arch 23, 2012.

Acute, 8-hour, and Chronic Reference Exposure Levelsfor Nickel and Nickel Compounds.

AcuteToxicity (for al-hour exposure)

Inhalation referenceexposurelevel

0.2ngNi/m3

8-Hour REL (for repeated 8-hour exposures)

Inhalation referenceexposurelevel

0.06 ngNi/m3

Inhalation referenceexposurelevel

ChronicREL Nickel and Nickel Compounds(except NiO)

0.014pgNi/m3

ChronicREL Nickel Oxide

Inhalation referenceexposurelevel

0.02pgNi/m3

Oral Referenceexposurelevel

ChronicOral REL Nickel and Nickel Compounds

0.011ugNi/kg—day
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BACKGROUND

The Office of Environmental Health Hazard Assess-
ment (OEHHA) is required to develop guidelines for
conducting health risk assessments under the Air Tox-
icsHot Spots Program (Heal th and Safety Code Section
44360(b)(2)). In responseto this statutory requirement,
OEHHA has developed revised Reference Exposure
Levels (RELS) for nickel and nickel compounds. (An
REL is an airborne level of a chemical at or below
which non—cancer health effects are not anticipated for
specified exposure durations.) These were devel oped
using the most recent “Air Toxics Hot Spots Program
Technical Support Document for the Derivation of
Noncancer Reference Exposure Levels’ (OEHHA,
2008), and replace existing values which were devel-
oped using previous guidance. This method allows for
the estimation of acute, 8-hour and chronic RELs for
usein Air Toxics Hot Spots program risk assessments.
The new guidancereflectscurrent scientific knowledge
and techniques, and in particular explicitly includes
consideration of possible differential effects on the
health of infants and children, in accordance with the
mandate of the Children’s Environmenta Health
Protection Act (Health and Safety Code sections
39669.5¢et seq.).

A draft of the nickel RELSs was released on June 4,
2010 to solicit public comment, and was discussed at
public workshopsin Oakland and Diamond Bar, CA in
July 2010. The document was then revised to reflect
public comments, and peer reviewed by the State’s
Scientific Review Panel on Toxic Air Contaminants
(SRP). It was initially presented to the SRP on May 3,
2011. A revised version of the document reflecting
comments of the SRP was discussed at a second meet-
ing held on October 31, 2011. At the latter meeting, the
SRP approved the document describing the RELs and
their derivation, subject to some additional editorial
changes which have been incorporated into the final
version.

OAL REGULATORY
DETERMINATION

OFFICE OF ADMINISTRATIVE LAW

DETERMINATION OF ALLEGED
UNDERGROUND REGULATION
(Summary Disposition)

(Pursuant to Government Code Section 11340.5
and Title 1, section 270, of the
California Code of Regulations)

The attachments are not being printed for practical
reasonsor space considerations. However, if youwould
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like to view the attachments please contact Margaret
Molinaat (916) 324—-6044 or mmolina@oal .ca.gov.

VETERINARY MEDICAL BOARD

Date. March12,2012

To: Tiffany Kossick

From: Chapter Two ComplianceUnit

Subject: 20120AL DETERMINATIONNO. 4(S)

(CTU2012-0111-01)

(Summary Dispositionissued pursuant to
Gov. Code, sec. 11340.5; Cal. CodeRegs.,
tit. 1, sec. 270(f)

Petition challenging as an underground regu-
lation the Veterinary Medical Board's inclu-
sion of the use of scalersto clean animal teeth
asthepracticeof veterinary medicine.

On January 11, 2012, the Office of Administrative
Law (OAL) received your petition asking for a deter-
mination asto whether the Veterinary Medical Board's
(Board) inclusion of the use of scalers to clean animal
teeth asthe practice of veterinary medicine. The Board
has issued severa letters advising practitioners of
“anesthesia—free dentistry” ! that the use of a scaler to
clean an animal’steethisadental operationthat iswith-
in the scope of the practice of veterinary medicine
constitutes an underground regulation. An example of
the letters, with personal information redacted, is at-
tached asExhibit A. You arguethat thereisnointention
in statute or regulation to include anesthesia—free den-
tistry aswithin the scope of practice of veterinary medi-
cine. You arguethat the Board impermissibly expanded
on the definition of “ dental operation” asused in Busi-
nessand Professions Code section 4826.

Businessand Professions Code section 4826 states, in
relevant part:

A person practices veterinary medicine, surgery,
and dentistry, and the various branches thereof,
when heor shedoesany oneof thefollowing:

(d) Performsasurgical or dental operationupon
ananimal.

The Board adopted California Code of Regulations,
title 16, section 2037 to implement and make specific
Business and Professions Code section 4826. Section
2037 provides:

The term “dental operation” as used in Business
and Professions Code section 4826 means:

1% Anesthesia—free dentistry” isthe use of metal tools of various
shapes and sizes, called scalers, to remove plague from the teeth
of animals, usually dogs and cats.
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(1) The application or use of any instrument or
deviceto any portion of an animal’stooth, gum or
any related tissuefor the prevention, cure or relief
of any wound, fracture, injury or disease of an
animal’ stooth, gum or rel ated tissue; and

(2) Preventive dental procedures including, but
not limited to, the removal of calculus, soft
deposits, plaque, stains or the smoothing, filing or
polishing of tooth surfaces.

(3) Nothing in this regulation shall prohibit,
however, any person from utilizing cotton swabs,
gauze, dental floss, dentifrice, toothbrushes or
similaritemsto cleanananimal’ steeth.

In issuing a determination, OAL renders an opinion
only asto whether achallenged ruleisa“regulation” as
defined in Government Code section 11342.600,2
which should have been, but was not adopted pursuant
to the Administrative Procedure Act (APA).3 Nothing
inthisanalysiseval uatesthe advisability or thewisdom
of the underlying action or enactment. OAL hasneither
the legal authority nor the technical expertise to evalu-
ate the underlying policy issuesinvolved in the subject
of thisdetermination.

Generally, arulewhich meetsthe definition of “regu-
lation” in Government Code section 11342.600 is re-
quired to be adopted pursuant to the APA. In some
cases, however, the Legislature has chosen to establish
exemptionsfrom therequirementsof the APA. Govern-
ment Code section 11425.60 states:

(8) A decision may not be expressly relied on as
precedent unless it is designated as a precedent
decisionby theagency.

(b) An agency may designate as a precedent
decision a decision or part of a decision that
contains a significant legal or policy
determination of general application that islikely
to recur. Designation of a decision or part of a
decision as a precedent decision is not
rulemaking and need not be done under
Chapter 3.5 (commencing with Section 11340).

2“Regulation” means every rule, regulation, order, or standard of
general application or the amendment, supplement, or revision of
any rule, regulation, order, or standard adopted by any state
agency to implement, interpret, or make specific thelaw enforced
or administered by it, or to govern its procedure.
3 Such aruleis called an “ underground regulation” as defined in
California Code of Regulations, title 1, section 250, subsection
(a):
“Underground regulation” meansany guideline, criterion, bul-
letin, manual, instruction, order, standard of general applica-
tion, or other rule, including a rule governing a state agency
procedure, that isaregulation as defined in section 11342.600
of the Government Code, but has not been adopted asaregula-
tion and filed with the Secretary of State pursuant to the APA
and isnot subject to an express statutory exemption from adop-
tion pursuant to the APA.

410

An agency’s designation of adecision or part of a
decision, or failure to designate a decision or part
of adecision, asaprecedent decisionisnot subject
tojudicial review.

(c) An agency shall maintain an index of
significant legal and policy determinations made
in precedent decisions. Theindex shall be updated
not less frequently than annually, unless no
precedent decision has been designated since the
last preceding update. The index shall be made
available to the public by subscription, and its
availability shall be publicized annually in the
CaliforniaRegulatory Notice Register.

(d) Thissection appliesto decisionsissued onor
after July 1, 1997. Nothing in this section
precludes an agency from designating and
indexing as a precedent decision adecision issued
beforeJuly 1, 1997. [Emphasisadded.]

In May and June of 2002, the Board cited two persons
for using ascaler toremoveplaguefrom adog’'steethin
violation of Business and Professions Code section
4826, The matter was appealed, and on September 20,
2004, the Administrative Law Judge hearing the matter
issued a proposed decision which addressed the use of
scalersto clean an animal’ steeth. On October 14, 2004,
the Board accepted and adopted the decision asthedeci-
sion of the Director of the Department of Consumer Af-
fairs, Veterinary Medical Board. On October 20, 2005,
the Board adopted this decision as a precedent deci-
sion.# Thedecision stated:

Respondent argues that ametal scalerissimilarin
nature to the items enumerated in subdivision (3)
above[of CaliforniaCode of Regulations, title 16,
section 2037], thus putting use of this instrument
outside the definition [of] dental operation.
Respondent is wrong on this point. The items
listed in subdivision (3) areall soft material items,
items that a lay person could easily use without
fear of harming the pet. The metal scaler isnot at
al similar to these items. It is a curved steel pick
with a sharp point which, according to expert
testimony, common sense, and Respondent’s own
words, could harm an animal unless great careis
takeninitsuse. . . .

The Administrative Law Judge in this matter con-
cluded that the use of the scaler “. . .falls squarely
within the statutory definition of a dental opera-
tion. . . ."

The Board has adopted a precedent decision that di-
rectly addresses the issue of whether the use of a scaler
is within the definition of a “dental operation.” The

4 The Administrative Law Judge's decision and the adoption of
the decision as a precedent decision are attached as Exhibit B.
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adoption of this decision was done in compliance with
Government Code section 11425.60.° The letters sent
by the Board advising practitioners of “ anesthesia—free
dentistry” that the use of a scaler to clean an animal’s
teeth isadental operation that iswithin the scope of the
practice of veterinary medicine are consistent with the
precedent decision. Thusthelettersdo not constitute an
underground regulation.®

Theissuanceof thissummary disposition doesnot re-
strict your right to adjudicate the aleged violation of
section 11340.5 of the Government Code.

s
DebraM. Cornez
Assistant Chief Counsel/ Acting Director

/s
Kathleen Eddy
Senior Counsel

Copy: SusanGeranen

SUMMARY OF REGULATORY
ACTIONS

REGULATIONS FILED WITH
SECRETARY OF STATE

This Summary of Regulatory Actions lists regula-

5 Government Code section 11425.60 requires the agency adopt-
ing a precedent decision to compile an index of its decisions and
publishitinthe CaliforniaRegulatory Notice Register. TheBoard
published theindex on March 9, 2012. While the publication was
not timely, this defect has been cured.
6 The rule challenged by your petition is the proper subject of a
summary disposition letter pursuant to title 1, section 270 of the
California Code of Regulations. Subdivision (f) of section 270
provides:
(f)(2) If facts presented in the petition or obtained by OAL dur-
ing its review pursuant to subsection (b) demonstrate to OAL
that the rule challenged by the petition is not an underground
regulation, OAL may issue a summary disposition letter stat-
ing that conclusion. A summary disposition letter may not be
issued to conclude that a challenged rule is an underground
regulation.
(2) Circumstances in which facts demonstrate that the rule
challenged by the petition isnot an underground regulation in-
clude, but are not limited to, the following:
(A) The challenged rule has been superseded.
(B) The challenged rule is contained in a California statute.
(C) The challenged rule is contained in a regulation that has
been adopted pursuant to the rulemaking provisions of the
APA.
(D) The challenged rule has expired by its own terms.
(E) An express statutory exemption from the rulemaking
provisions of the APA is applicableto the challenged rule.
[Emphasis added.]
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tionsfiled with the Secretary of State on the datesindi-
cated. Copies of the regulations may be obtained by
contacting the agency or from the Secretary of State,
Archives, 1020 O Street, Sacramento, CA 95814, (916)
653—7715. Please have the agency name and the date
filed (seebel ow) when making arequest.

Filett 2012—-0229-02

AIRRESOURCESBOARD

Emergency Amendments to the Tractor-Trailler GHG
Regulation

This emergency rulemaking action by the Air Re-
sources Board (ARB) amends section 95307 of title 17
of the CaliforniaCode of Regulations (CCR). This sec-
tionispart of the Heavy—Duty Vehicle Greenhouse Gas
Emission Reduction (Tractor—Trailer GHG) regulation,
which was first adopted in December of 2008. The
Tractor—Trailer GHG regul ation isone of the emission—
reducing measures identified in ARB’s Scoping Plan,
designedto meet thegoalsof AB 32.

The Tractor—Trailer GHG regulation requires certain
new and existing long—haul tractors and 53—foot or
longer box—typetrailerstobeUnited StatesEPA Smart-
Way certified or retrofitted with SmartWay verified
aerodynamic technologies and low—rolling—resistance
tires when they operate on California highways. The
regulation exempts vehicles that do not travel at high-
way speeds, where the technologies are most efficient,
from someor al of therequirements. Theregulation re-
quires fleet owners to retrofit affected vehicles by fol-
lowing one of two compliance schedules. early com-
pliance or phase-in compliance. However, for avariety
of reasons many fleet owners missed theinitial applica-
tiondeadlinefor thephase-inoption.

ARB amended the Tractor—Trailer GHG regulation
in late 2011 in order to provide fleet owners with ase-
cond opportunity to apply for the phase-in compliance
option. (OAL file no. 2011-1026-01, eff. January 11,
2012.) However, subsequent to OAL approval, ARB
staff realized that the 2011 amendment specified areg-
istration deadline that preceded the effective date of the
regulation. Thisemergency action rectifiestheissue by
moving the registration deadline for the phase-in com-
plianceoptionto Junel, 2012.

Title17

CaliforniaCodeof Regulations
AMEND: 95307
Filed03/12/2012
Effective03/12/2012

Agency Contact:

Trini Balcazar (916) 4459564
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File#2012-0217-04

BOARD OF BEHAVIORAL SCIENCES

Repeal of section 1832.5 and amendment of section
1889.2, ChangesWithout Regul atory Effect

This action without regulatory effect makes changes
to conform to recent statutory changes. Specifically: “1t
repealstitle 16, section 1832.5, which dealt with the ac-
ceptance of degrees approved by the Bureau for Private
Postsecondary and Vocational Education (BVPPE).
The section has a provision making it inoperative if a
successor agency is established. AB 48 established the
Bureau of Private Postsecondary Education (BPPE).”
The number of licensesissued by the Board of Behav-
ioral Sciences was increased from three to four. This
amendsCCRtitle 16, section 1889.2(b) toreflect this.

Title16

CdliforniaCodeof Regulations
AMEND: 1889.2 REPEAL : 1832.5
Filed 03/07/2012

Agency Contact: RosaHelms (916) 574-7897

Filett2012-0127-05
BOARD OF CHIROPRACTICEXAMINERS
Patient Records

This rulemaking by the Board of Chiropractic Ex-
aminers (Board) amends section 318 of title 16 of the
Cdlifornia Code of Regulations. Currently, the Board's
regulations require patient records to be maintained by
chiropractors for five years after the last day of treat-
ment. This amendment clarifies that the Board's re-
guirement may be superseded by other state and federal
laws which require a longer period of retention, and
addsto thelist of documentswhich are considered part
of and must beretainedin each patient’sfile.

Title16

CaliforniaCodeof Regulations
AMEND: 318

Filed 03/08/2012
Effective04/07/2012

Agency Contact:

DixieVanAllen (916) 263-5329

File#2012-0229-03

CALIFORNIA ALTERNATIVEENERGY AND
ADVANCED TRANSPORTATION FINANCING
AUTHORITY

SB 71 Salesand Use Tax Exclusion Program

Section 26011.8 of the Government Code authorizes
the CaliforniaAlternative Energy and Advanced Trans-
portation Financing Authority (CAEATFA) to approve
projectsfor financial assistancein theform of the sales
and use tax exclusion established in Section 6010.8 of
the Revenue and Taxation Code. In 2010, CAEATFA
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adopted sections 10030, 10031, 10032, 10033, 10034,
10035, and 10036 in title 4 of the California Code of
Regulations (CCR) to implement the advanced trans-
portation and alternative source manufacturing sales
and usetax exclusion program. Sincethat time staff has
continued to evaluate the program and as a result
CAEATFA has now proposed amendments to sections
10032, 10033, 10034, and 10035 of title 4 of the CCR
by emergency regulatory action. The filing of these
amendments is deemed by the Legidlature to be an
emergency pursuant to section 26011.8 of the Public
ResourcesCode.

Title4
CdliforniaCodeof Regulations
AMEND: 10032, 10033, 10034, 10035
Filed 03/08/2012
Effective03/08/2012
Agency Contact: DeanaCarrillo  (916) 651-5102
File#2012-0213-02
CALIFORNIA ARCHITECTSBOARD
Exam Eligibility Requirements

The California Architects Board amended sections
2615 and 2620 of title 16 of the CaliforniaCode of Reg-
ulations. Language is added to section 2615 to allow a
candidate who has a Board—approved degree in land-
scape architecture or an extension certificate in land-
scape architecture from a Board—approved school to
take the multiple choice sections of the Landscape Ar-
chitect Registration Examination early. Language is
added to section 2620to allow oneyear education credit
for adegreein architecture which consists of at least a
four—year curriculum that has been accredited by the
National Architectural Accrediting Board or partial
completion of either adegree in landscape architecture
from an approved school or an extension certificate in
landscapearchitecturefroman approved school.

Title16
CaliforniaCodeof Regulations
AMEND: 2615, 2620
Filed03/07/2012
Effective03/07/2012
Agency Contact:
TrishRodriguez (916) 5757230
File#2012-0227-01
CALIFORNIA STATEUNIVERSITY
Admission to Post—Baccal aureate Standing: Unclassi-
fied
This regulatory action permits a post—baccal aureat
applicant to be admitted to a state—supported baccal au-
reat nursing program. This action is exempt from the
Administrative Procedure Act pursuant to Education
Codesection89030.1.
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Title5

CaliforniaCodeof Regulations
AMEND: 41000
Filed03/12/2012
Effective03/12/2012

Agency Contact:

JasonT. Taylor (562) 9514500

File#2012-0131-01
COMMISSION ON PEACE OFFICER STANDARDS
AND TRAINING
Training and Testing Specifications

Thisaction amendsthe curriculum specifiedinthein-
corporated Training and Testing Specifications for
Peace Officer Basic CourseseffectiveJuly 1,2012.

Titlel1

CdliforniaCodeof Regulations
AMEND: 1005, 1007, 1008
Filed 03/14/2012
Effective07/01/2012

Agency Contact: Cheryl Smith (916) 2270544
File#2012-0215-01

DEPARTMENT OF ALCOHOLIC BEVERAGE
CONTROL

Transfer of Licenses, Caterer’sPermit

This action amends, without regulatory effect,
Cdlifornia Code of Regulations, title 4, sections 60 and
60.5 to conform to SB 1211 (Chapter 348, Statutes of
2008) dealing with the allowable sale of beer and wine
under acaterer’slicense.

Titled

CaliforniaCodeof Regulations
AMEND: 60, 60.5

Filed 03/08/2012

Agency Contact: Susie Smith (916) 9286821

File#2012-0125-01
DEPARTMENT OF CORRECTIONSAND

REHABILITATION
SeriousRuleViolations

Thischangewithout regulatory effect would add sec-
tion 4501.1 of the Penal Code as areference citation to
title 15, CCR, sections 3315 and 3323 that describe
what seriousruleviolationsare, including felonies, and
the administrative penaltiesthat apply. Penal Code sec-
tion 4501.1 defines“ gassing” and deems someone con-
victed of “gassing” guilty of the felony of aggravated
battery subject to imprisonment as described in section
4501.5 of the Penal Code. Section 4501.5 providesthat
every person confined in astate prison of thisstatewho
commits a battery upon the person of any individual
who is not himself a person confined therein shall be
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guilty of afelony and shall be imprisoned in the state
prison for two, three, or four years, to be served consec-
utively.

Title15

CaliforniaCodeof Regulations
AMEND: 3315, 3323

Filed 03/08/2012

Agency Contact: RosieCuevas (916) 445-2309

File#2012-0222-03
DEPARTMENT OF CORRECTIONSAND
REHABILITATION
ATOM Pilot Program

This regulatory action adopts the Alternative Treat-
ment Option Models as a pilot program. This action is
exempt from OAL review pursuant to Penal Code sec-
tion 5058.1.

Title15

CaliforniaCodeof Regulations
ADOPT: 3999.11

Filed 03/12/2012
Effective03/12/2012

Agency Contact: Josh Jugum (916) 4452228

File#2012-0301-03
DEPARTMENT OF FOOD AND AGRICULTURE
European GrapevineM oth I nterior Quarantine
Thisemergency regulatory action will deregul ate the
entire counties of Fresno, Mendocino, Merced and San
Joaguin due to the eradication of the European Grape-
vineMoth (EGV M), Lobesiabotrana, inthese counties,
reduce the EGVM quarantine areas in Napa, Nevada,
Santa Clara, Santa Cruz, Solano and Sonoma counties
because a new federal order will require only athree—
mile radius around each location where EGVM has
been found instead of the current five-mileradius, and
remove Rubus as a host plant and possible carrier of
EGVM.

Title3

CaliforniaCodeof Regulations
AMEND: 3437(b)

Filed 03/08/2012
Effective03/08/2012

Agency Contact:

Stephen S. Brown (916) 6541017

Filett2012-0126-01
DEPARTMENT OF FOOD AND AGRICULTURE
Rendering Regulations

The Department of Food and Agriculture amended,
reorgani zed, repeal ed, and adopted new sectionsintitle
3 of the California Code of Regulations relating to the
rendering industry. This rulemaking action also incor-
porates by reference specified forms used by the Meat,
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Poultry and Egg Safety Branch of the Department for
useintherenderingindustry.

Title3

CaliforniaCodeof Regulations

ADOPT: 1180, 1180.20, 1180.22, 1180.23, 1180.24,
1180.25, 1180.27, 1180.28, 1180.29, 1180.30,
1180.31, 1180.32, 1180.33, 1180.34, 1180.35,
1180.36, 1180.37, 1180.38, 1180.39 AMEND:
1180.1, 1180.2, 1180.3, 1180.3.1, 1180.3.2,
1180.13, 1180.14, 1180.15, 1180.16, 1180.17,
1180.18, 1180.19, 1180.31, 1180.32, 1180.33,
1180.34, 1180.35, 1180.36, 1180.37, 1180.38,
1180.39, 1180.40, 1180.41 REPEAL: 1180,
1180.21, 1180.22, 1180.23, 1180.24, 1180.25,
1180.26, 1180.27,1180.28, 1180.29, 1180.30

Filed 03/07/2012

Effective04/06/2012

Agency Contact: Nancy Grillo (916) 900-5000

File#2012-0221-01
DEPARTMENT OF FOOD AND AGRICULTURE
Bactroceraalbistrigatal nterior Quarantine

This regulatory action removed a quarantine area of
approximately 81 square milesin Los Angelesand San
Bernardino counties for the white-striped fruit fly
(Bactroceraabistrigata) asaresult of negative surveys
inthe quarantine areafor the pest, and in January 2010,
eradication activities in the area were discontinued.
Therefore, the quarantine regulation for thisareais no
longer needed.

Title3

CdliforniaCodeof Regulations
AMEND: 3436(b)

Filed 03/09/2012
Effective03/09/2012

Agency Contact: Lindsay Rains ~ (916) 654-1017

File#2012-0201-03

DEPARTMENT OF HOUSING AND COMMUNITY
DEVELOPMENT

IncomeLimits

Thisregulatory actionistheannual update of income
limits for households of varying sizes. The regulation
wastransmitted to OAL for filing with the Secretary of
State and publication in the California Code of Regula-
tions pursuant to Health & Safety Code section 50093.
Thisfilingisexempt from the rulemaking requirements
of articles5 and 6 of chapter 3.5 of the Administrative
Procedure Act, and thus, isnot subject to OAL’sreview.
(Health & Saf. Code, sec. 50093.) Thisregulationisef-
fective 2/1/2012, the date the regulation was filed with
OAL. (Hedth & Saf. Code, sec. 50093.)
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Title25

CdliforniaCodeof Regulations
ADOPT: 6932 REPEAL : 6932
Filed 03/13/2012
Effective02/01/2012

Agency Contact:

LenoraFrazier (916) 3234475

File#2012-0209-01
PRISON INDUSTRY AUTHORITY, CALIFORNIA
CALPIA InmatePay

The California Prison Industry Authority (CALPIA)
and the CaliforniaPrison Industry Board (PIB) adopted
section 8006 in Title 15 of the CaliforniaCode of Regu-
lations. In 2009 the Office of Administrative Law
(OAL) published a determination regarding CALPIA
policiesforinmate pay schedules. OAL found thesepo-
licies to be regulations that should have been adopted
pursuant to the APA. This rulemaking is meant to ad-
dressthisdetermination and adopt aregul ation that out-
lines how much and how inmates are paid for their
work.

Title15

CaliforniaCodeof Regulations
ADOPT: 8006

Filed 03/08/2012
Effective04/07/2012

Agency Contact:

Ann Cunningham (916) 358-1612

File#2012-0213-03
PUBLICEMPLOYMENT RELATIONSBOARD
Unfair Practice Charges, Decertification Petition post-
ings

Thisaction makes various nonsubstantive changesto
PERB regulations governing Board hearings and pro-
cedure. The nonsubstantive changes include adding
Government Code section 3506.5 as a reference cita-
tion to appropriate PERB unfair labor practice regula-
tions, correcting an incorrect internal cross—reference
in section 32603 to reference Government Code section
3508(d) instead of 3508(c), and eliminating an inap-
propriate period after the word “Board” in section
61360.

Title8

CaliforniaCodeof Regulations

AMEND: 32602, 32603, 32620, 32621, 32625,
32630, 32635, 32640, 32644, 32647, 32648, 32649,
32650, 32661, 32680, 32690, 61360(a)

Filed 03/14/2012

Agency Contact: LesChisholm (916) 327-8383
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Filett2012—-0306-01
STATEALLOCATION BOARD
Leroy F. Greene School Facilities Act of 1998: Seismic
Mitigation Program

This emergency action readopts the prior emergency
action (OAL file no. 2011-0830-03E) that added six
categories of construction to the types of school facili-
tieseligible for participation in the Seismic Mitigation
Program (SMP) and providesfor State Architect review
of engineering reports that must be included in an ap-
plication for funding. The goal isto make use of bond
funds based upon a November 2006 initiative measure
that havenot been disbursed.

Title2

CaliforniaCodeof Regulations
AMEND: 1859.2, 1859.82
Filed 03/13/2012
Effective03/13/2012

Agency Contact: Robert Young (916) 375-5939

Filett2012—0207-05
STATEWATER RESOURCESCONTROL BOARD
San Francisco Bay BPA Adding Water Bodies Desig-
nating Beneficial Uses

The San Francisco Bay Water Board Resolution
R2-2010-0100, adopted July 14, 2010, amended the
Water Quality Control Plan for the San Francisco Bay
Region (Basin Plan). The State Water Resources Con-
trol Board approved the amendment in Resolution No.
2011-0058 on December 5, 2011 and adopted section
3919.11 of title 23 of the California Code of Regula-
tions which would provide a summary of the amend-
ment. The Basin Plan amendment adds approximately
280 surfacewater bodiesto Table 2—1 of theBasin Plan
and designates beneficia uses for approximately 375
surfacewater bodies.

Title23

CdliforniaCodeof Regulations
ADOPT: 3919.11

Filed 03/09/2012
Effective03/09/2012

Agency Contact: Janet O' Hara (510) 6225681

File#2012-0127-04
STATEWATER RESOURCESCONTROL BOARD
Amendment to Statewide Power Plant Cooling Policy

The State Water Resources Control Board (SWRCB)
submitted this action pursuant to Government Code
section 11353 to amend deadlines for the Los Angeles
Department of Water and Power to comply with theim-
plementation schedule in the Statewide Water Quality
Control Policy onthe Use of Coastal and Estuarine Wa-
tersfor Power Plant Cooling (Policy). The amendment
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tothePoalicy alsorequiresspecified fossil—fuel ed power
plantsthat are not ableto comply with the Policy by De-
cember 31, 2022 to install devices by December 31,
2020 that will minimize environmental impacts caused
by once through cooling. The amendment to the policy
was adopted by SWRCB in Resolution No. 2011-0033
onJuly 19, 2011 and isrepresented by an amendment to
the concise summary in section 2922 of title 23 of the
CaliforniaCodeof Regulations.

Title23

CdliforniaCodeof Regulations
AMEND: 2922
Filed03/12/2012
Effective03/12/2012

Agency Contact: JoannaJensen  (916) 341-5582

CCR CHANGES FILED
WITH THE SECRETARY OF STATE
WITHIN October 19, 2011 TO
March 14, 2012

All regulatory actionsfiled by OAL during this peri-
od are listed below by California Code of Regulations
titles, then by datefiled withthe Secretary of State, with
theManual of Policiesand Procedures changes adopted
by the Department of Social Serviceslisted last. For fur-
ther information on a particular file, contact the person
listed in the Summary of Regulatory Actions section of
the Notice Register published on the first Friday more
than ninedaysafter thedatefiled.

Title2

03/13/12 AMEND: 1859.2,1859.82

03/06/12 ADOPT:589.11

03/06/12 AMEND: 1189.10

03/02/12 AMEND: 560

02/16/12 AMEND: 18401.1

02/13/12 AMEND: 18943

01/31/12 ADOPT 260.1,261.1 AMEND 258, 260,
262

01/31/12 AMEND 640

01/26/12 AMEND 37000

01/23/12 ADOPT: 1880

01/23/12 ADOPT: 18940.1, 18942.2, 18942.3
AMEND: 18940, 18940.2, 18941,
18942, 189421, 18943, 18944.1,
18944.2, 18944.3, 18945, 18945.1,
18945.2, 18946, 18946.1, 18946.2,
18946.3, 18946.4, 18946.5 REPEAL:
18941.1, 18943, 18945.3, 18946.5

01/18/12 AMEND: Div. 8, Ch. 35, Sec. 52400

01/10/12 AMEND: 18423, 18539, 18550

01/05/12 ADOPT: 18404.2

01/05/12 ADOPT: 18227.5, 18247.5 REPEAL:
182475
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12/28/11
12/21/11
12/07/11

11/22/11
11/08/11
10/27/11
10/26/11

Title3
03/09/12
03/08/12
03/07/12

02/28/12

02/23/12
02/13/12
02/06/12
02/02/12
01/23/12
01/18/12
01/06/12
12/29/11
12/20/11
12/05/11
11/29/11
11/14/11
11/10/11

11/10/11
10/26/11
10/19/11

Titled
03/08/12
03/08/12
03/06/12
03/05/12

AMEND: 1859.76 03/02/12
AMEND: 1859.90.2, 1859.81 02/29/12
ADOPT: 18316.6, 18361.11 AMEND: 02/22/12
18360, 18361, 18361.4
AMEND: 559 02/16/12
ADOPT: 18421.31 02/14/12
AMEND: 18404.1 02/14/12
ADOPT: 18237 02/08/12
02/03/12
AMEND: 3436(b) 12/30/11
AMEND: 3437(b) 12/21/11
ADOPT: 1180, 1180.20, 1180.22, 12/09/11

1180.23, 1180.24, 1180.25, 1180.27,
1180.28, 1180.29, 1180.30, 1180.31,

1180.32, 1180.33, 1180.34, 1180.35, 12/07/11
1180.36, 1180.37, 1180.38, 1180.39 12/05/11
AMEND: 1180.1, 11802, 1180.3, 11/28/11
1180.3.1, 1180.3.2, 1180.13, 1180.14, 11/07/11
1180.15, 1180.16, 1180.17, 1180.18, 11/03/11

1180.19, 1180.31, 1180.32, 1180.33,
1180.34, 1180.35, 1180.36, 1180.37,
1180.38, 1180.39, 1180.40, 1180.41 Title5

REPEAL: 1180, 1180.21, 1180.22, 03/12/12
1180.23, 1180.24, 1180.25, 1180.26, 03/06/12
1180.27, 1180.28, 1180.29, 1180.30 03/01/12
ADOPT: 2320.1, 2320.2, 2322, 2322.1, 02/27/12
2322.2, 2322.3, 2323 AMEND: 2300, 02/09/12

2300.1, 2302, 2303, 2320, 2321
AMEND: 3700(c)

AMEND: 3591.2(a) 02/09/12
AMEND: 3435(b) 01/10/12
AMEND: 3423(b)

ADOPT: 588

ADOPT: 3591.25

AMEND: 3591.2(a) 12/19/11
AMEND: 3280 12/16/11
AMEND: 3407(€) 12/14/11
AMEND: 1408.6

AMEND: 3591.15(a) 11/16/11

AMEND: 3437(b)
AMEND: 6000, 6361, 6400, 6460, 6464,
6470, 6502, 6512, 6524, 6560, 6562,

6564, 6625, 6626, 6625, 6632, 6728, 10/27/11
6761,6780
AMEND: 3589(a)
AMEND: 1430.142 10/24/11
AMEND: 3423(h)

Title8
AMEND: 10032, 10033, 10034, 10035 03/14/12
AMEND: 60, 60.5
ADOPT: 4075
AMEND: 10152, 10153, 10154, 10155,
10157, 10159, 10160, 10161, 10162 02/23/12
REPEAL: 10156, 10158, 10164 02/16/12
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AMEND: 8070

AMEND: 8070, 8072, 8073, 8074
AMEND: 10176, 10177, 10178, 10182,
10188

AMEND: 12572

AMEND: 1844

AMEND: 1843.3

AMEND: 66

AMEND: 5000, 5052

ADOPT: 4000.1, 4000.2, 4000.3
ADOPT: 12349

ADOPT: 5205 AMEND: 5000, 5054,
5144, 5170, 5190, 5200, 5230, 5350,
5370 REPEAL : 5133

AMEND: 1433

AMEND: 10325(c)(8)

AMEND: 1632

AMEND: 8070, 8072, 8073, 8074
AMEND: 10152, 10153, 10154, 10155,
10157, 10159, 10160, 10161, 10162
REPEAL : 10156, 10158, 10164

AMEND: 41000

AMEND: 18600

ADOPT: 30001.5

AMEND: 42397.2, 42397.6

ADOPT: 19824.1, 19841, 19851.1,
19854.1 AMEND: 19816, 19816.1,
19824,19850, 19851, 19854

ADOPT: 27100, 27101, 27102, 27103
AMEND: 9510, 95105, 9511, 9512,
9513, 9514, 9515, 9516, 9517, 9517.1,
9519, 9520, 9521, 9524, 9525, 18533,
18600

ADOPT: 30001.5

AMEND: 53309, 53310

AMEND: 55150, 55151, 55154, 55155
REPEAL: 55152, 55153

ADOPT: 1196851,  119685.2,
1196853, 1196854, 1196855
AMEND: 11960, 11965, 11969
(renumbered 11968.1), 11969.1

ADOPT: 4800, 4800.1, 4800.3, 4800.5,
4801, 4802, 4802.05, 4802.1, 4802.2,
4803, 4804, 4805, 4806, 4807, 4808
ADOPT: 11966.4, 11966.5, 11966.6,
11966.7 AMEND: 11967, 11967.5.1

AMEND: 32602, 32603, 32620, 32621,
32625, 32630, 32635, 32640, 32644,
32647, 32648, 32649, 32650, 32661,
32680, 32690, 61360(a)

AMEND: 1905

AMEND: 5155
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02/08/12
02/08/12

02/01/12
01/24/12
01/19/12

01/18/12

01/05/12
12/29/11
12/29/11

12/27/11
12/13/11

12/12/11
12/07/11

11/07/11
10/27/11

Title10
02/16/12
02/13/12
02/08/12
02/03/12

01/24/12

01/11/12
01/09/12
12/19/11
12/19/11
12/19/11
12/09/11
12/09/11
11/21/11

10/20/11

AMEND: 1675, 3276, 3278

ADOPT: 374.2 AMEND: 350.1, 371,
371.1, 376

AMEND 1504, 1591, 1597

AMEND: 5155

ADOPT: 9708.1, 9708.2, 9708.3, 9708.4,
9708.5,9708.6

ADOPT: 1615.3 AMEND: 1532.1, 3361,
5042, 5044, 5045, 5047, 5049, 5144,
5191, 5198, 5209, 8355

AMEND: 4188

AMEND: 3276, 3287

ADOPT: 32802, 32804 AMEND: 32380,
32603, 32604

AMEND: 343

ADOPT: 8351, 8356, 8376.1, 8378.1,
8387, 8391.1, 8391.2, 8391.4, 8391.5,
8391.6, 8397.6 AMEND: 5194.1, 8354,
8376, 8378, 8384, 8391, 8391.3, 8397.2,
8397.3,8397.4,8397.5

AMEND: 1541.1
ADOPT: 16450, 16451, 16452, 16454,
16455 AMEND: 16423, 16433

REPEAL: 16450, 16451, 16452, 16453,
16454,16455

AMEND: 6051

ADOPT: 2320.10, 2940.10 AMEND:
1512,3400

AMEND: 2498.6

AMEND: 2202

AMEND: 2222.12

AMEND:  2699.6700, 2699.6709,
2699.6721,2699.6725

AMEND: 25481, 2548.2, 25483,

2548.4, 2548.5, 2548.6, 2548.7, 2548.8.
2548.9, 2548.10, 2548.11, 2548.12,
2548.13, 2548.14, 2548.15, 2548.16,
2548.17, 2548.18, 2548.19, 2548.20,
2548.21, 2548.22, 2548.23, 2548.24,
2548.25, 2548.26, 2548.27, 2548.28,
2548.29, 2548.30, 2548.31

AMEND: 260.204.9

AMEND: 2699.6707

AMEND: 2498.5

AMEND: 2498.4.9

AMEND: 2498.6

AMEND: 2698.302

AMEND: 2699.301

ADOPT: 1580, 1581, 1582, 1583, 1584,
1585, 1586, 1587, 1588, 1589, 1590,
1591, 1592, 1593, 1594, 1595, 1596
AMEND: 2222.12

Titlel1
03/14/12
01/03/12

12/28/11
12/27/11

12/15/11
12/08/11
11/14/11
11/01/11
10/25/11

Title13
02/29/12
02/13/12
12/14/11
12/14/11

12/05/11
11/22/11
11/17/11
11/09/11
11/08/11

Title13,17
10/27/11

Title14
02/24/12
02/13/12
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AMEND: 1005, 1007, 1008

ADOPT: 999.24, 999.25, 999.26, 999.27,
999.28, 999.29 AMEND: 999.10,
999.11, 999.14, 999.16, 999.17, 999.19,
999.20,999.21, 999.22

AMEND: 101.1

AMEND: 4001, 4002, 4003, 4004, 4005,
4006, 4016, 4017, 4018, 4019, 4021,
4022, 4023, 4024, 4030, 4031, 4032,
4033, 4034, 4035, 4036, 4037, 4039,
4040, 4041, 4045, 4046, 4047, 4048,
4049, 4050, 4051, 4052, 4053, 4054,
4055, 4056, 4057, 4058, 4059, 4060,
4061, 4062, 4063, 4064, 4065, 4066,
4067, 4068, 4069, 4070, 4071, 4072,
4073, 4074, 4075, 4080, 4081, 4082,
4083, 4084, 4085, 4086, 4087, 4090,
4091, 4092, 4093, 4094, 4095, 4096,
4097, 4098, 4099, 4100, 4101, 4102,
4103, 4104, 4105, 4106, 4107, 4108,
4109, 4125, 4126, 4127, 4128, 4129,
4130, 4131, 4132, 4133, 4134, 4135,
4136, 4137, 4138, 4139, 4140, 4141,
4142, 4144, 4145, 4146, 4147, 4148,
4149, 4150, 4151, 4152, 4153, 5455,
5459, 5469, 5470, 5471, 5473, 5480,
5482, 5483, 5484, 5495, 5499 REPEAL:
4020, 4038, 4088, 4089, 4143, 5472,
5481,5470,5471

AMEND: 101.2

ADOPT:117.1

AMEND: 1008

AMEND: 1009

AMEND: 1005, 1007, 1008

AMEND: 553

REPEAL: 158.00

AMEND: 2025

AMEND: 2449, 24491, 24493
(renumbered to 2449.2), 2775, 2775.1,
2775.2REPEAL: 2449.2

AMEND: 553.70

AMEND: 1956.8

AMEND: 1233

AMEND: 2027

AMEND: 1

AMEND: 2299.2,93118.2

AMEND: 29.15
AMEND: 29.17,127
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02/08/12
01/31/12
01/26/12

01/25/12
01/23/12

01/09/12
01/05/12
01/05/12

12/20/11
12/20/11

12/09/11

12/08/11
12/07/11
11/22/11
11/17/11
11/15/11

Titlel5
03/12/12
03/08/12
03/08/12
02/22/12
02/22/12

01/19/12

01/11/12
01/05/12
12/22/11
12/20/11

12/13/11
12/09/11

12/05/11

AMEND: 1257

AMEND 29.15

ADOPT 18940, 18941, 18942, 18943,
18944, 18945, 18945.1, 18945.2,
18945.3, 18946, 18947,18948

AMEND: 18419

ADOPT: 1665.1, 1665.2, 1665.3, 1665.4,
1665.5, 1665.6, 1665.7, 1665.8
AMEND: 7.00, 7.50(b)(68)

ADOPT: 749.7

AMEND: 895.1, 898.1, 1037.3, 1090.17,
1092.18

AMEND: 11900

ADOPT:; 4970.24.2 AMEND: 4970.00,
4970.01, 4970.03, 4970.04, 4970.05,
4970.06.1, 4970.07, 4970.07.2, 4970.08,
4970.10.1,  4970.10.2,  4970.10.3,
4970.10.4, 4970.11, 4970.13, 4970.15.1,

4970.15.2, 4970.19, 4970.19.1,
4970.23.1, 4970.23.2, 4970.24,
4970.25.2,4970.25.3

AMEND: 15062, 15075, 15094,
Appendix D and Appendix E

AMEND: 632

AMEND: 870.17,870.19

AMEND: 791.7,870.17

AMEND: 163, 164

AMEND: 700.4, 701, 705REPEAL : 704

ADOPT: 3999.11

ADOPT: 8006

AMEND: 3315, 3323

AMEND: 173

ADOPT: 4845, 4849, 4853, 4854,
4939.5, 4961.1, 4977.5, 4977.6, 4977.7,
4983.5 AMEND: 4846, 4847, 4848,
4848.5, 4850, 4852, 4900, 4925, 4926,
4927, 4928, 4929, 4935, 4936, 4937,
4938, 4939, 4940, 4977, 4978, 4979,
4980, 4981, 4982, 4983

ADOPT: 3076.4, 3076.5 AMEND: 3076,
3076.1,3076.2,3076.3
REPEAL:3999.8

AMEND: 3140

AMEND: 3052, 3062

AMEND: 3040.1, 3043, 3043.6, 3044,
3045.1

ADOPT: 3504.1, 3504.2

AMEND: 3000, 3006, 3170.1, 3172.1,
3173.2,3315,3323

ADOPT: 1712.1,1714.1,1730.1,1740.1,
17485 AMEND: 1700, 1706, 1712,
1714, 1730, 1731, 1740, 1747, 1747.1,
17475, 1748, 1751, 1752, 1753, 1754,

418

12/01/11

11/14/11
11/10/11

10/25/11

Title16
03/08/12
03/07/12
03/07/12
03/07/12
03/07/12
02/27/12

02/16/12

02/09/12
02/08/12
02/01/12

01/19/12

01/17/12
01/11/12
01/10/12
01/10/12
01/06/12
12/28/11

12/22/11

12/12/11
11/22/11

11/16/11

11/0v11

1756, 1760, 1766, 1767, 1768, 1770,
1772,1776,1778,1788 REPEAL : 1757
ADOPT: 3571, 3582, 3590, 3590.1,
3590.2,3590.3AMEND: 3000
AMEND: 3341.5,3375.2,3377.1
ADOPT: 3359.1, 3359.2, 3359.3, 3359.4,
3359.5, 3359.6 AMEND: 3000

ADOPT: 2240

AMEND: 318

AMEND: 2615, 2620

AMEND: 1889.2 REPEAL: 1832.5
AMEND: 2615, 2620

AMEND: 1889.2 REPEAL: 1832.5
AMEND: 2, 8.2, 9.1, 26, 49, 58, 59, 62,
65, 75.4, 87, 87.5, 88, 88.1, 88.2, 89, 90,
94REPEAL:5.1,7,7.2

AMEND: 1397.60, 1397.61, 1397.62,
1397.63, 1397.64, 1397.65, 1397.66,
1397.67, 1397.68, 1397.69, 1397.70,
1397.71

AMEND: 28 REPEAL: 30

ADOPT: 1018.05AMEND: 1020
ADOPT 3340.164 AMEND 3306,
3340.1, 3340.10, 3340.15, 3340.16.5,
3340.17, 3340.22, 3340.22.1, 3340.23,
3340.28, 3340.29, 3340.30, 3340.31,
3340.50, 3351.1 3340.16.4 3306, 3340.1,
3340.10, 3340.15, 3340.16.5, 3340.17,
3340.22, 3340.22.1, 3340.23, 3340.28,
3340.29, 3340.30, 3340.31, 3340.50,
3351.1
ADOPT: 1379.40, 1379.42,
1379.46, 1379.48, 1379.50,
1379.54, 1379.56, 1379.58,
1379.70,1379.72,1379.78
ADOPT: 1707.6 AMEND: 1707.2
AMEND: 109, 117,121

AMEND: 12,12.5,98 REPEAL:9,11.5
AMEND: 2328.1
ADOPT: 3340.38
AMEND: 1399.157,
1399.160.3, 1399.160.6
ADOPT: 601.6, 601.7, 601.8, 601.9,
601.10AMEND: 600.1

AMEND: 1361

ADOPT: 858, 858.1, 858.2, 858.3, 858.4,
858.5, 858.6, 858.7, 858.8, 858.9
AMEND: 950.1, 950.4, 950.5 REPEAL:
962.3,962.4,962.5, 962.6

ADOPT: 3392.2.1, 3392.3.1, 33924,
3392.5.1, 3392.6.1 AMEND: 3340.1,
3340.16, 3340.16.5, 3340.41, 3392.1,
3392.2,3392.3,3392.5,3392.6

1379.44,
1379.52,
1379.68,

1399.160,
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10/25/11

Titlel7
03/12/12
02/21/12
02/15/12

01/26/12
01/17/12

12/27/11

12/15/11

12/14/11

12/13/11

12/12/11

11/17/11
11/10/11

Title18
02/27/12
02/07/12
01/11/12

REPEAL: 929

AMEND: 95307

AMEND: 95486

AMEND: 95802, 95833, 95841.1,
05852, 95852.1.1, 95852.2, 95870,
95891, 95892, 95914, 95920, 95971,
95974, 95975, 95977.1, 95979, 95980,
95081, 95981.1, 95985, 95986, 95987,
95990, 95993, 95994, 96021 REPEAL.:
95893, 95943

AMEND 6540

AMEND: 50602, 50604, 50607, 50612,
54326

ADOPT: 54311 AMEND: 54302, 54310,
54314, 54320, 54326, 54332, 54370
AMEND: 6020, 6035, 6051, 6065, 6070,
6075

ADOPT: 95116, 95117, 95118, 95119,

95120,
95150,
95155,
95101,
95106,

95121, 95122, 95123,
95151, 95152, 95153,

95156, 95157 AMEND:

95102, 95103, 95104,
95107, 95108, 95109,

95129,
95154,
95100,
95105,
95110,

95111, 95112, 95113, 95114, 95115,
95130, 95131, 95132, 95133 REPEAL:
95125

ADOPT: 95801, 95802, 95810, 95811,
95812, 95813, 95814, 95820, 95821,
95830, 95831, 95832, 95833, 95834,
95840, 95841, 95841.1, 95850, 95851,
95852, 95852.1, 95852.1.1, 95852.2,
05853, 95854, 95855, 95856, 95857,
95858, 95870, 95890, 95891, 95892,
95910, 95911, 95912, 95913, 95914,
95920, 95921, 95922, 95940, 95941,
95942, 95970, 95971, 95972, 95973,
95974, 95975, 95976, 95977, 95977.1,
95977.2, 95978, 95979, 95980, 95980.1,
95981, 95981.1, 95982, 95983, 95984,
95085, 95986, 95987, 95988, 95990,
95991, 95992, 95993, 95994, 95995,
96010, 96011, 96012, 96013, 96014,
96020, 96021, 96022

ADOPT: 95312 AMEND: 95300, 95301,
95302, 95303, 95304, 95305, 95306,
95307, 95308, 95309, 95310, 95311
REPEAL: 901

AMEND: 94508, 94509, 94510, 94512,
94515

ADOPT: 251362
AMEND: 1807, 1828
AMEND: 1616

419

01/09/12
12/27/11

Title19
02/16/12

Title22
02/21/12
02/21/12

02/08/12
02/06/12

01/31/12

01/26/12
12/28/11
12/27/11
12/20/11

12/06/11
11/21/11

AMEND: 1532, 1533.1, 1534, 1535
AMEND: 1570

ADOPT: 5604 AMEND: 557.19,
renumber 560.4, 560.5, and 560.6 as
560.5, 560.6, and 560.7, respectively

AMEND: 51003
AMEND:
66261.21(a)(4)
AMEND: 66261.33, 66268.40

AMEND: 80001, 80075, 83000, 83001,
84001, 84061, 86001, 88001
ADOPT 126010, 126020,
126040, 126042, 126050,
126060, 126070, 126072,
126076, 126090 126010,
126030, 126040, 126042,
126055, 126060, 126070,
126074, 126076, 126090
AMEND 50273

AMEND: 97232, 97240, 97247
AMEND: 51516.1

ADOPT: 69401, 69401.1, 694012,
69402, 694021, 69402.2, 69402.3,
69402.4, 694025, 69402.6, 69403,
69403.1, 694032, 69403.3, 694034,
694035, 69403.6, 69403.7, 69403.,
69403.9, 69403.10, 69403.11, 69403.12,
69403.13, 6940314,  69403.15,
69403.16, 69403.17, 69404, 69404.1,
69404.2, 69404.3, 69404.4, 69404.5,
69404.6, 69404.7, 69404.8, 69404.9,
69404.10, 69405, 69405.1, 69405.2,
69405.3, 694054, 694055, 69405.6,
69405.7, 694058, 69406, 69406.1,
694062, 69406.3, 69407, 69407.1,
69407.2

AMEND: 40741

AMEND:  66260.11,
66262.53,  66262.56,
66264.12,  66264.71,
66265.12, 66265.71, 66265.72

66261.21(3)(3),

126030,
126055,
126074,
126020,
126050,
126072,

66260.12,
66263.32,
66264.72,

Title22/MPP

11/10/11

Title23
03/12/12
03/09/12

AMEND: 35000, 35001, 35325, 35326,
35329, 35331, 35333, 35334, 35337,
35339, 35341, 35343, 35344, 35345,
35351, 35352, 35352.1, 353522,
45-801, 45802, 45803, 45-804,
45-805, 45806, 45807 REPEAL:
35327,35347,35352.3

AMEND: 2922
ADOPT: 3919.11
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02/29/12
02/27/12
02/15/12

12/29/11
12/20/11
12/19/11
11/03/11
11/0v11
10/20/11

ADOPT: 3939.42

ADOPT: 3919.12

ADORPT: 20, 21, 22, 23, 24, 25, 26, 27
AMEND: 4,5,5.1, 9, 10, 11, 12, 13, 14,
16,17, 23 (re-numbered to 28), 103, 109,
110,Appendix A REPEAL: 20,21, 22

ADOPT: 862

ADOPT: 3929.8

ADOPT: 3939.40

ADOPT: 3949.8

AMEND: 3937

AMEND: 1062, 1064, 1066

420

10/19/11

Title25
03/13/12
02/06/12
02/02/12

Title27
01/25/12
01/09/12
11/28/11

TitleMPP
10/31/11
10/24/11

ADOPT: 2200.7 AMEND: 2200, 2200.6

ADOPT: 6932 REPEAL: 6932
ADOPT:597,597,1,597.2,597.3,597.4
ADOPT: 3968

AMEND: 27001
AMEND: 25705
AMEND: 25903(c)

AMEND: 31-502.42
AMEND: 44-111.61



