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PROPOSED ACTION ON
REGULATIONS

Information contained in this document is
published as received from agenciesand is
not edited by Thomson West.

TITLE 2. FAIR POLITICAL
PRACTICES COMMISSION

NOTICE ISHEREBY GIVEN that the Fair Political
Practices Commission, pursuant to the authority vested
init by Sections 82011, 87303, and 87304 of the Gov-
ernment Code to review proposed conflict of interest
codes, will review the proposed/amended conflict of in-
terest codesof thefollowing:

CONFLICT OF INTEREST CODES

AMENDMENT

STATEAGENCY:  Department of Financial

I nstitutions

MULTI-COUNTY: PaoVerdelrrigationDistrict
TahoeCity Public Utility
District

A written comment period has been established com-
mencing on May 11, 2007, and closing on June 25,
2007. Written comments should be directed to the Fair
Political Practices Commission, Attention Ashley
Clarke, 428 J Street, Suite 620, Sacramento, California
95814.

At the end of the 45—-day comment period, the pro-
posed conflict of interest code(s) will be submitted to
the Commission’s Executive Director for his review,
unless any interested person or his or her duly autho-
rized requests, no later than 15 daysprior to the close of
thewritten comment period, apublic hearing beforethe
full Commission. If a public hearing is requested, the
proposed code(s) will be submitted to the Commission
for review.

The Executive Director or the Commission will re-
view the above—referenced conflict of interest code(s),
proposed pursuant to Government Code Section 87300,
which designate, pursuant to Government Code Section
87302, employees who must disclose certain invest-
ments, interestsinreal property andincome.

The Executive Director or the Commission, upon his
or itsown motion or at therequest of any interested per-
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son, will approve, or revise and approve, or return the
proposed code(s) to the agency for revision and re-sub-
missionwithin 60 dayswithout further notice.

Any interested person may present statements, argu-
ments or comments, in writing to the Executive Direc-
tor of the Commission, relative to review of the pro-
posed conflict of interest code(s). Any written com-
ments must bereceived no later than June 25, 2007. If a
public hearingistobeheld, oral commentsmay bepres-
entedtothe Commissionat thehearing.

COST TO LOCAL AGENCIES

There shall be no reimbursement for any new or in-
creased costs to local government which may result
from compliance with these codes because these are not
new programs mandated on local agencies by the codes
sincetherequirements described herein were mandated
by the Political Reform Act of 1974. Therefore, they are
not “ costs mandated by the state” asdefined in Govern-
ment Code Section 17514.

EFFECT ON HOUSING COSTS
AND BUSINESSES

Compliance with the codes has no potential effect on
housing costsor on private persons, businessesor small
businesses.

AUTHORITY

Government Code Sections 82011, 87303 and 87304
providethat the Fair Political Practices Commission as
the code reviewing body for the above conflict of inter-
est codes shall approve codes as submitted, revise the
proposed code and approve it as revised, or return the
proposed codefor revision and re-submission.

REFERENCE

Government Code Sections 87300 and 87306 pro-
vide that agencies shall adopt and promulgate conflict
of interest codes pursuant to the Political Reform Act
and amend their codes when change is necessitated by
changed circumstances.

CONTACT

Any inquiries concerning the proposed conflict of in-
terest code(s) should be made to Ashley Clarke, Fair
Political PracticesCommission, 428 J Street, Suite 620,
Sacramento, California 95814, telephone (916)
322-5660.
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AVAILABILITY OF PROPOSED CONFLICT OF
INTEREST CODES

Copiesof the proposed conflict of interest codes may
be obtai ned from the Commission offices or the respec-
tive agency. Requests for copies from the Commission
should be made to Ashley Clarke, Fair Palitical Prac-
tices Commission, 428 J Street, Suite 620, Sacramento,
California95814, telephone (916) 322-5660.

TITLE 2. FAIR POLITICAL
PRACTICES COMMISSION

NOTICE ISHEREBY GIVEN that the Fair Political
Practices Commission (the Commission), under the au-
thority vestedinit by Section 83112 of the Government
Code, proposes to adopt, amend, or repeal regulations
inTitle 2, Division 6 of the California Code of Regula-
tions. The Commission will consider the proposed reg-
ulationsat apublic hearing on or after June 14, 2007, at
approximately 9:45 a.m. Written comments must be
received at the Commission offices no later than 5:00
p.m.onJunel2, 2007.

BACKGROUND/OVERVIEW

The Commission proposesto amend Title 2, Califor-
niaCode of Regulations Sections 18361.2 and 18361.4.
Regulation 18361.2 sets forth Commission procedures
whenit considerswhether toinitiatecivil litigationinan
enforcement action. Essentially, theregulation requires
the Executive Director to provide a memorandum for
the Commissionto consider in closed session. Nomem-
bers of the Commission staff are permitted to attend the
closed session, except for the purpose of answering
guestions pertinent to the Commission’s deliberations.
TheCommissionisrequiredtotranscribeall closed ses-
sion communications between the Commission and
these staff members. According to subdivision (d) of
the regulation, the reason for this is to minimize the
Commissioners exposure to information that may
cause them to prejudge the case if it ultimately comes
before them in an administrative action under Section
83116. If the Commission decides to initiate civil ac-
tion, members of the Commission staff are then per-
mitted to attend the closed session and advise the Com-
missiononthecivil action.

The Commission believesthe General Counsel’sand
Commission Assistant’spresenceduringtheentiretime
of the Commission’s closed session deliberations will
assist the Commission in several ways. The General
Counsel, or an attorney from the Commission’s Legal
Divisionif the General Counsel isunavailable, can ad-
visethe Commissiononlegal and procedural issuesthat
may ariseduringitsdeliberations. The Commission As-

784

sistant can make and preserve the required record for
the closed session. Finally, recording rather than tran-
scribing discussions with members of the Commission
staff will maintain an adequate record of these discus-
sionsand savetimefor the Commission Assistant.

The proposed amendments essentially make three
substantive changes to Regulation 18361.2: (1) require
the General Counsel, or an attorney from the Commis-
sion’s Legal Division, to be in attendance during the
Commission’s closed session deliberations on whether
to initiate a civil enforcement action; (2) require the
Commission Assistant to be in attendance at the same
closed sessions; and (3) require Commission discus-
sions with staff members as described above to be re-
corded rather than transcribed. All other proposed
amendments to the regulation are technical or clarify-
ing.

Regulation 18361.4 currently makes a cross—refer-
ence to the “transcript” required by Regulation
18361.2. Since the proposed regulatory action will
amend Regulation 18361.2 to require a recording
instead of atranscript, it isnecessary to makeaparallel
change to Regulation 18361.4. All other proposed
amendments to Regulation 18361.4 are technical or
clarifying.

REGULATORY ACTION

Amend 2 Cal. Code Regs. Sections 18361.2 and
18361.4.

FISCAL IMPACT STATEMENT

Fiscal Impact on L ocal Government. Thisregulatory
action will have no fiscal impact on any local entity or
program.

Fiscal Impact on State Government. This regulatory
action will have no fiscal impact on any state entity or
program.

Fiscal Impact on Federal Funding of State Programs.
Thisregulatory action will have no fiscal impact on the
federal funding of any stateprogram or entity.

AUTHORITY

Government Code section 83112 provides that the
Fair Political Practices Commission may adopt, amend,
and rescind rules and regulations to carry out the pur-
poses and provisions of the Political Reform Act (Gov.
Code Secs. 81000-91014).

REFERENCE

The purpose of these regulationsisto implement, in-
terpret and make specific Government Code Sections
83115, 83115.5and 83116.
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CONTACT

Any inquiries should be madeto Scott Hallabrin, Fair
Political PracticesCommission, 428 J Street, Suite 800,
Sacramento, CA 95814; telephone (916) 322-5660 or
1-866—-A SK—FPPC. Proposed regulatory language can
beaccessed at http://www.fppc.ca.gov.

ADDITIONAL COMMENTS

After the hearing, the Commission may adopt, amend
or repeal the regulation if it remains substantially the
sameasdescribed or asinthetext originally madeavail-
ableto the public. The Commission may make changes
to theregulation beforeits adoption, amendment, or re-
peal.

TITLE 2. FAIR POLITICAL
PRACTICES COMMISSION

NOTICE ISHEREBY GIVEN that the Fair Political
Practices Commission (the Commission), under the au-
thority vested init by Section 83112 of the Government
Code, proposes to adopt, amend, or repeal regulations
inTitle 2, Division 6 of the California Code of Regula-
tions. The Commission will consider the proposed reg-
ulationsat apublic hearing on or after June 14, 2007, at
approximately 9:45 a.m. Written comments must be
received at the Commission offices no later than 5:00
p.m.onJunel2, 2007.

BACKGROUND/OVERVIEW

The Commission proposes to adopt 2 Cal. Code of
Regul ations Section 18466. Regulation 18466 isin re-
sponse to new legidation (AB 1759 Umberg) adding
Section 84204.5 to the Political Reform Act. Section
84204.5 requires a committee to file online with the
Secretary of State within 10 days each time it makes
contributions or independent expenditures of $5,000 or
more to support or oppose the qualification or passage
of asingle state ballot measure. According to a Senate
committee analysis, the legidation intends to close a
loopholethat allowsball ot measure proponentsto delay
disclosing their financial supportersby funding aballot
measure campaign through ageneral purpose commit-
tee.

Regulation 18466 helps implement the new legisla-
tion by clarifying various issues that have arisen about
the ballot measure reporting. The regulation addresses
the application of the reporting requirement when ado-
nor committee makes contributions of $5,000 or more
to a primarily formed committee or a general purpose
ballot measure committee supporting or opposing state
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ballot measure(s). The regulation also addresses how
the disclosure reguirement applies when contributions
totaling $5,000 or more are made to a committee sup-
porting multiplestateballot measures. Finally, theregu-
lation exemptsacommittee from duplicative reporting,
providing that the Section 84204.5 disclosureisnot re-
quired when a primarily formed committee makes a
contribution to another committee that is primarily
formed for the same state ballot measure or a measure
onthesameballot.

REGULATORY ACTION
Adopt 2 Cal. Code Regs. Section 18466.

FISCAL IMPACT STATEMENT

Fiscal Impact on L ocal Government. Thisregulatory
action will have no fiscal impacts on any local entity or
program.

Fiscal Impact on State Government. This regulatory
action will have no fiscal impact on any state entity or
program.

Fiscal Impact on Federal Funding of State Programs.
Thisregulatory action will have no fiscal impact on the
federal funding of any stateprogramor entity.

AUTHORITY

Government Code Section 83112 provides that the
Fair Political Practices Commission may adopt, amend,
and rescind rules and regulations to carry out the pur-
poses and provisions of the Political Reform Act (Gov.
Code Secs. 81000-91014).

REFERENCE

The purpose of thisregulationisto implement, inter-
pret and make specific Government Code Section
84204.5.

CONTACT

Any inquiriesshould bemadeto HylaP. Wagner, Fair
Political Practices Commission, 428 J Street, Suite 800,
Sacramento, CA 95814; telephone (916) 322-5660 or
1-866—-A SK—FPPC. Proposed regulatory language can
beaccessed at http://www.fppc.ca.gov.

ADDITIONAL COMMENTS

After the hearing, the Commission may adopt, amend
or repeal the regulation if it remains substantially the
sameasdescribed or asinthetext originally madeavail-
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ableto the public. The Commission may make changes
to theregulation beforeits adoption, amendment, or re-
peal.

TITLE 5. COMMISSION ON TEACHER
CREDENTIALING

Division VIII of Title5 of the California
Code of Regulations

Proposed Amendmentsto California Code of
Regulations, Title 5 Section
80001 Pertaining to Definitionsand Terms

Notice of Proposed Rulemaking

The Commission on Teacher Credentialing proposes
to amend regulatory action described below after con-
sidering all comments, objections and recommenda-
tionsregarding the proposed action.

PublicHearing
A publichearing ontheproposed actionswill beheld:

June?28, 2007

8:30a.m.

CSU Chancdllor’sOffice

401 Golden Shore

L ongBeach, Califor nia90802

Written Comment Period

Any interested person, or hisor her authorized repre-
sentative, may submit written comments by fax,
through the mail, or by e-mail on the proposed action.
Thewritten comment period closesat 5:00 p.m. on June
25, 2007. Comments must be received by that time or
may be submitted at the public hearing. You may fax
your response to (916) 322—-0048; write to the Califor-
nia Commission on Teacher Credentialing, attn. Terri
H. Fesperman, 1900 Capitol Avenue, Sacramento,
Cdlifornia 95814-4213; or submit an email at
tfesperman@ctc.ca.gov.

Any written comments received 18 days prior to the
public hearing will be reproduced by the Commission’'s
staff for each member of the Commission as acourtesy
to the person submitting the comments and will be in-
cluded inthewritten agendaprepared for and presented
tothefull Commissionat thehearing.

Authority and Reference

Education Code Section 44225 authorizes the Com-
mission to promulgate rules and regul ations which will
implement, interpret or make specific Sections
44225(1) and 44349 of the Education Code and govern
the proceduresof the Commission.
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INFORMATIVE DIGEST/POLICY STATEMENT
OVERVIEW

Summary of Existing Lawsand Regul ations

Title 5 Section 80001 contains terms and definitions
used by the Commission. The proposed changesupdate
several outdated subsections. The main change is to
amend subsection (€) concerning the credential sissued
by the Commission.

Phase 1 of the Teacher Credentialing Service Im-
provement Project (TCSIP) was launched in October
2001, alowing teachers and administratorsto view the
status of applications online and provide public access
to teachers’ credentials online. Thisfeature has proven
to bevery popular with several thousand hitsper day on
thewebsite.

In February 2005, the Commission implemented the
Credential Automation System Enterprise (CASE).
Thissystem replaced the prior database system and col -
lects and stores al of the information related to the
Commission’s mandated credentialing functions. With
the implementation of CASE, al credential and ap-
plication history is stored in one database and can be
viewed online via the secure lookup web. On the offi-
cial documentsistheinformation provided onthe Com-
mission’s online lookup page. The online display in-
cludesthedocument number, i ssuancedate, and therec-
ommendinginstitution asapplicable.

The next technology efficiency is scheduled to take
place in January 2008 when the Commission will no
longer print credential documents. The Commission
will only post official documents online and will no
longer print and provide a paper copy of the document.
Credentials will be only available online to view and
print by thecredential holder.

Local employing agencies must keep records of ap-
propriate certification for all individuals serving in a
positionthat requirescertification. Education Code sec-
tion 44430 requires individuals to register their docu-
ments with their employing agency. County officesre-
ceive a download of credential information from the
Commission for applicants who have noted a county of
employment on their application. For all other certifi-
cated staff, the employing agency must obtain verifica-
tion of certification held by their employees. Using the
online system instead of contacting the Commission by
telephone or email would expedite the timeline for the
employer toreceivetheappropriateinformation.

There has been reluctance on the part of some em-
ploying agencies to use the credential information on
the Commission’swebsiteasan official record of docu-
ments held. In subsection (e), staff is proposing to add
language that the Commission’sonlinelookup isan of -
ficial record for credentialsin addition to the paper for-
mat of thedocument.
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Proposed Changesto Title5 Regulations

80001(c) The proposed change is to use the term
“Chair” instead of “ Chairman”.

80001(d) The definition of the Commission is ho
longer found in Education Code section 44203(a) sothe
referenceisdel eted.

80001(e) Staff is proposing the addition of wording
to make clear that the Commission’swebsiteisthe offi-
cial record of credentialsissued in addition to the paper
format of thedocument.

80001(f) Since the definition of degree is no longer
found in subdivision (a) of Education Code section
44259 but may befoundinsubdivision (b)(1), therefer-
ence hasbeen changed.

80001(h) The Education Code section cited in this
subsection no longer refersto the position as Executive
Secretary. Thechangeistoreflect theappropriateterm.

80001(j) The proposed change is to use the term
“Vice—Chair” instead of “ Vice—Chairman”.

Documentslncor porated by Reference: None

Documents Relied Upon in Preparing Regula-
tions: None

DisclosuresRegar dingtheProposed Actions

The Commission has made the following initial de-
terminations:

Mandatetolocal agenciesor school districts: None.

Other non—discretionary costs or savings imposed
uponlocal agencies. None.

Cost or savingsto any stateagency: None.

Cost or savingsinfederal fundingtothestate: None.

Sgnificant effect onhousing costs: None.

Sgnificant statewide adverse economic impact di-
rectly affecting businesses including the ability of
California businesses to compete with businesses in
other states: None.

These proposed regulations will not impose a man-
dateonlocal agenciesor school districtsthat must bere-
imbursed in accordance with Part 7 (commencing with
Section 17500) of the Government Code.

Cost impacts on a representative private person or
business: The Commission isnot aware of any cost im-
pacts that a representative private person or business
would necessarily incur in reasonable compliance with
theproposed action.

Assessment regarding the creation or elimination of
jobs in California [Govt. Code §11346.3(b)]: The
Commission has made an assessment that the proposed
amendments to the regulation would not (1) create nor
eliminate jobs within California, (2) create new busi-
ness or eliminate existing businesseswithin California,
or (3) affect theexpansion of businessescurrently doing
businesswithin California.

Effect on small businesses: The Commission has de-
termined that the proposed amendment to the regula-
tions does not affect small businesses. The regulations
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are not mandatory but an option that affects school dis-
trictsand county officesof education.

Consideration of Alternatives

The Commission must determine that no reasonable
aternative it considered or that has otherwise been
identified and brought to the attention of the Commis-
sion would be more effective in carrying out the pur-
pose for which the action is proposed or would be as ef-
fectiveand less burdensometo affected private persons
or small businessesthan the proposed action. I nterested
individuals may present statements or arguments with
respect to alternativesto the proposed regul ations at the
scheduled hearing or during the written comment peri-
od.

Contact Per son/Further | nformation

General or substantive inquiries concerning the pro-
posed action may be directed to Terri H. Fesperman by
telephone at (916) 323-5777 or Terri H. Fesperman,
CaliforniaCommission on Teacher Credentialing, 1900
Capitol Ave, Sacramento, CA 95814. General question
inquiries may also be directed to Janet Bankovich at
(916) 323—7140 or at the address mentioned in the pre-
vious sentence. Upon request, a copy of the express
terms of the proposed action and a copy of the initial
statement of reasons will be made available. Thisin-
formation is also available on the Commission’s web
site at www.ctc.ca.gov. In addition, all the information
on which this proposal is based is available for inspec-
tionand copying.

Availability of Statement of Reasonsand Text of
Proposed Regulations

The entire rulemaking file isavailable for inspection
and copying throughout the rulemaking process at the
Commission office at the above address. As of the date
thisnoticeis published in the Notice Register, therule-
making file consists of thisnotice, the proposed text of
regulations, andtheinitial statement of reasons.

M odification of Proposed Action

If the Commission proposes to modify the actions
hereby proposed, the modifications (other than nonsub-
stantial or solely grammatical modifications) will be
made available for public comment for at least 15 days
beforethey areadopted.

Availability of Final Statement of Reasons

The Final Statement of Reasons is submitted to the
Office of Administrative Law as part of the final rule-
making package, after the public hearing. When it is
available, it will be placed on the Commission’s web
siteat www.ctc.ca.gov or you may obtainacopy by con-
tacting Terri H. Fesperman at (916) 323-5777.
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Availability of Documentsonthel nter net

Copies of the Notice of Proposed Action, the Initial
Statement of Reasons and the text of the regulationsin
underline and strikeout can be accessed through the
Commission’sweb siteat www.ctc.ca.gov.

TITLE 5. EDUCATION AUDIT
APPEALS PANEL

Notice of Proposed Rulemaking

Audits of K-12 Local Education Agencies
Fiscal Year 2007-08

The Education Audit Appeals Panel (EAAP) pro-
poses to adopt the regulations described below after
considering all comments, objections, and recommen-
dationsregarding the proposed action.

PublicHearing:

A public hearing regarding this proposal is not cur-
rently scheduled. Not later than 15 days prior to the
closeof thewritten comment period, any interested per-
son, or his or her duly authorized representative, may
make awritten request for a public hearing pursuant to
Government Code section 11346.8, and a public hear-
ingwill beheld. Requestsfor apublic hearing should be
addressedtothe Regulations Coordinator.

Written Comment Period:

Any interested person, or hisor her authorized repre-
sentative, may submit written commentsrelevant tothe
proposed regulatory action to the Regulations Coordi-
nator. The written comment period closes at 5:00 p.m.
on June 25, 2007. EAAP will consider only written
comments received by the Regulations Coordinator by
that time. Written commentsfor EAAP sconsideration
should bedirectedto:

ChrisPentoney, Regul ations Coordinator
Education Audit Appeal sPanel

770L Street, Suite1100

Sacramento, CA 95814

Fax: (916) 4457626

e-mail: cpentoney @esap.ca.gov

Authority and Reference:

Authority cited: Section 14502.1, Education Code.

Reference: Sections 8482.3, 14501, 14502.1, 145083,
41020, 41372, 47634.2, and 99237 of the Education
Code.
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INFORMATIVE DIGEST/POLICY STATEMENT
OVERVIEW

The regulations in Title 5 of the California Code of
Regulations, Division 1.5, Chapter 3, constitute the au-
dit guide required by Education Code sections 14503
and 41020. The audit guide provides guidance, through
definitions of terms and specification of procedures, to
auditorsin the conduct of statutorily required financial
and compliance audits of local education agencies.
EAAP proposes amendments and additions to these
regulationsfor the 200708 fiscal year that derivefrom
proposed content submitted to EAAP by the Controller
pursuant to Education Code Section 14502.1. The af-
fected regulation sectionsare 19816, 19816.1, 19828.1,
19830, and 19854, and new sections 19828.2, 19829.5,
19830.1,19837.1, 19838, and 19846.

Article 2, Audit Reports, includes definitions of
termsin Section 19816, whichisamended to specify the
numbers of audit proceduresfor fiscal year 2007-08, to
add anew finding codefor resolution of findingsrelated
to the proposed new section regarding classroom teach-
er salaries (described bel ow), to providefor more speci-
ficity with regard to the schedule of Average Daily
Attendance reported for charter schools, to omit the
procedures related to alternative pension plans, to de-
lete reference to a repealed statute, and to make minor
corrections in grammar and style. Section 19816.1
specifies which sections of the audit guide are applica-
bleto each audit year; itisamendedtolist those sections
applicabletoauditsof fiscal year 2007-08.

Article 3, State Compliance Reguirements: Local
Education Agencies Other Than Charter Schools, Ar-
ticle 3.1, State Compliance Requirements. School Dis-
tricts and Charter Schools, and Article 4, State Com-
pliance Procedures: Charter Schools list the particular
state—funded education programsthat arerequired to be
audited and set forth procedures that direct auditors to
relevant documents and reports and guide auditors in
steps to determine whether an auditee was in com-
pliance with the relevant statutory and regulatory re-
quirementsduring theperiod audited.

In Article 3, three existing sections are being
amended to add or modify an introductory sentence
limiting their applicability to certain audit years, and
three successor sections are being added to incorporate
changes applicableto audits of fiscal year 2007-08 and
thereafter:

Section 19828.1 islimited to audits of fiscal years
200405 through 2006-07. Successor Section
19828.2 adds the words “in the resolution” to
subparagraph (b)(5) for fiscal year 2007-08 and
future years (Stats. of 2006, Ch. 704 (AB 607),
§8).
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e  Section 19830 is limited to audits of fiscal years
2003-04 and 2004—05. Successor Section 19830.1
is applicable to audits of fiscal year 2005-06 and
future years—deleting the ‘dead’ cross reference
to Education Code Section 22714.5, which was
repealed by its own terms effective January 1,
2005 (Stats. 2004, Ch. 935 (AB 1852), § 2).

e  Section 19837 is limited to audits of fiscal years
200405 through 2006-07. Successor Section
19837.1 is amended for fiscal year 2007-08 and
future years to conform with the provisions of
Education Code Section 17002(d), as amended
effective January 1, 2007 (Stats. 2006, Ch. 704
(AB607),84).

New Section 19829.5, Classroom Teacher Salaries,
directsauditorsto check for compliancewith Education
Code Section 41372 regarding minimum expenditures
asapercentage of adistrict’s current expense of educa-
tion.

New Section 19838, Mathematics and Reading Pro-
fessional Development, directs auditors to check for
compliance with certain provisions of Education Code
Section 99237, as amended by Statutes of 2006, Chap-
ter 524 (SB 472), § 6).

Article 3.1, new Section 19846, After School Educa-
tion and Safety Program, directs auditorsto check local
education agencies, including participating charter
schools, for compliance with elements of the after
school component, the before school component, and
general requirements (matching funds, expenditure li-
mitations).

Article 4, Section 19854, Annual Instructional Min-
utes— Classroom Based, isamended to del etethe cross
reference to Education Code Section 46201(a)(3) that
was deleted from Education Code Section
47612.5(a)(1). Section 47612.5(a)(1) now specifiesdi-
rectly the minimum annual number of minutes of
instruction that must be offered by grade levels. (Stat-
utesof 2005, Chapter 543 (AB 1610), 8 5.)

DisclosuresRegar dingtheProposed Action:

e Mandate on local agencies and school districts:
None

e  Costorsavingstoany stateagency: None

e Cost to any local agency or school district which
must be reimbursed in accordance with
Government Codesection 17561: None

e  Other non—discretionary cost or savings imposed
uponlocal educational agencies: None

e Cost or savings in federal funding to the state:
None

e Significant, statewide adverse economic impact
directly affecting business including the ability of
Cdlifornia businesses to compete with businesses
inother states: None.

e  Cost impact on a representative private person or
business: The EAAP is not aware of any cost
impacts that a representative private person or
business would necessarily incur in reasonable
compliancewiththeproposed action.

e  Adoptionof theseregulationswill not:
(1) createoreliminatejobswithin Californig;

(2) create new businesses or eliminate existing
businesseswithin California; or

(3) affect the expansion of businesses currently
doing businesswithin California.

e Significant affect on housing costs: EAAP has
made an initial determination that the proposed
regul atory actionwould not affect housing costs.

e [Effect on small businesses. The proposed
regulationswill have no effect on small businesses
because they do not materidly ater the
requirementsfor L EA audits.

Consideration of Alter natives:

In accordance with Government Code Section
11346.5(a)(13), EAAP must determine that no reason-
able alternative considered by EAAP or that has other-
wise been identified and brought to the attention of
EAAP would be more effectivein carrying out the pur-
posefor which the actionis proposed or would be as ef -
fectiveand less burdensometo affected private persons
thanthe proposed action.

EAAP invites interested persons to present state-
ments or arguments regarding alternatives to the pro-
posed regulations at the above—mentioned hearing or
during thewritten comment period.

Contact Per sons:

Inquiries concerning the substance of the proposed
action, requests for a copy of the proposed text of the
regulations, the Initial Statement of Reasons, the modi-
fied text of the regulations, if any, and other technical
information upon which the rulemaking is based, and
questionson the proposed administrative action may be
directed to Chris Pentoney, Regul ations Coordinator, at
(916) 445-7745 or by e-mail: cpentoney @eaap.ca.gov.
The back—up contact person for genera inquiries is
CarolynPirillo, at (916) 445—7745.

Availability of I nitial Statement of Reasonsand Text
of Proposed Regulations:

The Regulations Coordinator will havethe entire ru-
lemaking file available for inspection and copying
throughout the rulemaking process at her office at the
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above address. Asof the datethisnoticeispublishedin
the Notice Register, the rulemaking file consists of this
notice, the proposed text of the regulations, and theini-
tial statement of reasons. A copy may be obtained by
contacting the Regul ations Coordinator at theabovead-
dress.

Availability of Changed or M odified Text:

Following the comment period, and a hearing, if re-
guested, and consideration of al timely and relevant
comments received, EAAP may adopt the proposed
regulations substantially as described in this notice. If
EAAP makes madificationsthat are sufficiently related
to the originally proposed text, the modified text (with
changes clearly indicated) will be available to the pub-
licfor at least 15 days before EAAP adopts the regula-
tions as revised. Requests for copies of any modified
regul ations shoul d be sent to the attention of theRegula
tions Coordinator at the address stated above. The Reg-
ulations Coordinator will accept written comments on
the modified regulations for 15 days after the date on
whichthey aremadeavailable.

Availability of theFinal Statement of Reasons.

Upon completion of the Final Statement of Reasons,
acopy may be obtained by contacting the Regulations
Coordinator at theaboveaddress.

Availability of Documentsonthelnternet:

Copiesof the Notice of Proposed Rulemaking, Initial
Statement of Reasons, text of the regulationsin under-
line and strikeout, and Final Statement of Reasonswill
be accessible, through the Education Audit Appeals
Panel website: www.eaap.ca.gov

TITLE 10. CALIFORNIA DEPARTMENT
OF REAL ESTATE

NOTICE OF PROPOSED CHANGES
IN THE REGULATIONS
OF THE REAL ESTATE COMMISSIONER

Jeff Davi, Real Estate Commissioner, proposes to
adopt, amend and/or repeal the proposed regulations
described below in Title 10, CaliforniaCode of Regula-
tions, after considering all comments, objections and
recommendationsregarding theproposed action.

PROPOSED REGULATORY ACTION

The Commissioner proposes to adopt, amend and/or
repeal sections2842 and 2848in Title 10 of the Califor-
niaCodeof Regulations(CCR).
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PUBLIC COMMENTS

The Commissioner or his representative will hold a
public hearing starting at 10:00 AM, on June 29, 2007,
inthe Zinfandel Room at the Hilton Sacramento Arden
West, located at 2200 Harvard Street, Sacramento,
Cdlifornia 95815. The Examination Room is wheel-
chair accessible. At thehearing, any person may present
statements or arguments orally or inwriting relevant to
the proposed action described in the Informative Di-
gest. It isrequested, but not required, that persons mak-
ing oral comments at the hearing submit awritten copy
of their testimony to the Commissioner.

Any interested person, or hisor her authorized repre-
sentative, may submit written commentsrelevant to the
proposed regulatory action to the Commissioner. The
written comment period closes on June 29, 2007. All
written commentsmust bereceived by 5:00 p.m. onthat
dateat the Department’s Sacramento Officeasfollows:

DavidB. Sedls, Real Estate Counsel
Department of Real Estate

2201 Broadway

PO.Box 187000

Sacramento, CA 95818-7000

Telephone: (916) 227-0789

Comments may be sent via electronic mail to
regulations@dre.ca.gov or viafax to David B. Seals at
(916) 227-9458.

AUTHORITY AND REFERENCE

The changes to the regulations are authorized by
Business and Professions Code sections 10080 and
10232.1 to implement, interpret or make specific Busi-
ness and Professions Code sections 10232.1, 10235,
10236.4, 10240, 10240.2 and 10241.

INFORMATIVE DIGEST/POLICY STATEMENT
OVERVIEW

SUMMARY OF EXISTING LAWS
AND REGULATIONS

Sections 10236.4, 10240, 10240.2, and 10241 of the
Business and Professions Code set forth the statutory
scheme regarding disclosures required to be given by
real estate brokersto their clientsfor whom they arene-
gotiating aloan to be secured directly or collaterally by
alienonreal property. Section 2840 of the Regulations
was originaly adopted and subsequently amended to
provideformsthat would meet the requirementsof Sec-
tions 10236.4, 10240, 10240.2, and 10241 to assist real
estate brokersin presenting the required informationin
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aformat that was easy to follow and understand by the
prospective borrower. Conditions in the homebuying
market in California have changed rapidly. Property
valuesand conventional loanrateshaveresultedinare-
ductioninthenumber of personsqualifiedto purchasea
home. This, inturn, hasspawned avariety of “ nontradi-
tional mortgage products’ offered to borrowers with
terms and conditions which have allowed more poten-
tial borrowersto “ qualify” for loans but without giving
the borrowers sufficient information about the repay-
ment structure to make an informed decision regarding
their ability to meet the payment obligationsastheloan
matures. On January 31, 2007, the California Senate
Banking Committee held a hearing on nontraditional
mortgage products and the application to State mort-
gage regulators of the Interagency Guidance on Non-
traditional Mortgage Products Risks (Guidance). The
Federal Guidance was jointly promulgated by the Of-
fice of the Comptroller of the Currency (Treasury De-
partment), Board of Governors of the Federal Reserve
System, Federal Deposit Insurance Corporation, Office
of Thrift Supervision (Treasury Department), and the
National Credit Union Administration, to provide
instruction to federally regulated entities on how to ad-
dress the inherent risks to industry and consumers
associated with the origination and funding of nontradi-
tional mortgage products. The Conference of State
Bank Supervisors and the American Association of
Residential Mortgage Regulators promulgated a simi-
lar Guidance requesting that State regulators of mort-
gage lenders and brokers adopt the Guidance to maxi-
mize consumer protections when using high risk loan
products. Primarily because of theincreased number of
loan defaults related to nontraditional mortgage prod-
ucts and the public attention attributable to them, the
Senate Banking Committee at the January 31 hearing
asked the Department which areas of the Guidance
were applicableto the Department’slicensed mortgage
brokers and whether the Department had the enforce-
ment authority to enforce the applicable portions of the
Guidance. The Committee was advised that the Con-
sumer Protection portion of the Guidanceis applicable
to mortgage brokers and existing law would allow for
enforcement; however, clarifying regulationswould be
needed to instruct licensees how to comply. The
changes proposed in Regulation Section 2842 are de-
signed to accomplish that goal by implementing, inter-
preting and/or making specific the applicable laws and
regul ationscited hereinabove.

Sections 10232.1 and 10235 of the Businessand Pro-
fessions Code provide the statutory basis for the De-
partment’s obligation to assure that the advertising of
real estate brokerswho solicit borrowers or lendersfor
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or negotiate loans or collect payments or perform ser-
vicesfor borrowersor lendersor noteownersin connec-
tion with loans secured directly or collaterally by liens
onreal property or onabusinessopportunity, arenot do-
ing soinafalse, misleading or deceptive manner. Regu-
lation Section 2848, Title 10, California Code of Regu-
lations, was promulgated in 1965 to implement, inter-
pret, and make specific the provisions of Sections
10232.1 and 10235. As aresult of the changing condi-
tions of the real estate market, the need to protect con-
sumers, and the concernsraised at the January 31, 2007
Senate hearing, the Department is proposing to amend
Section 2848 of the regulations to require additional
disclosures in advertising by licensees regarding vari-
ous“higher risk” loan productsto assurethat the adver-
tising is not misleading or deceptive. The changes pro-
posed in Regulation Section 2848 are intended to im-
plement, interpret or make specific Sections 10232.1
and 10235 of the Businessand ProfessionsCode.

SUMMARY OF THE EFFECT OF THE
PROPOSED ACTION

ADOPTION OF SECTION 2842

Would specify a disclosure form to be given to bor-
rowers who are obtaining a “nontraditional mortgage
product”, as defined, which requires details regarding
the possible changesininterest rates, theimpact on pay-
ments of changesin interest rates, the amount of nega-
tive amortization and the impact of negative amortiza-
tion onmonthly payments, etc.

AMENDMENT OF SECTION 2848

Would add two subsectionsto require additional dis-
closures, such as (1) the impact of negative amortiza-
tion on monthly payments; (2) how often and how much
interest ratesand payments can change; and (3) whether
thereisaballoon payment, in the advertising of various
“higher risk” loan productsto assure that potential bor-
rowersarenot deceived.

EFFECT ON SMALL BUSINESS

The proposed regulatory changes will not substan-
tially adversely affect small business because the
changes will require more detailed disclosures but will
thereby allow licenseesto avoid facing disciplinary ac-
tion and litigation by assisting them in complying with
existing statutory law.
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DISCLOSURES REGARDING THE
PROPOSED ACTION

1. Plain English drafting: The Commissioner has
confirmed that these regulations have been drafted in
plain English pursuant to Government Code sections
11342.580and 11346.2(a)(1).

2. Mandate on local agencies and school districts:
None.

3. Cost or savingsto any stateagency: None.

4. Cost to any local agency or school district which
must be reimbursed in accordance with Government
Codesection17561: None.

5. Other non—discretionary cost or savings imposed
uponlocal agencies: None.

6. Cost or savings in federa funding to the state:
None.

7. The Department is not aware of any substantial
cost impacts that a representative private person or
business would necessarily incur in reasonable com-
pliance with the proposed action. The additional cost to
the average mortgage |oan brokerageis estimated to be
approximately $350 per year.

8. The Commissioner has made an initial determina-
tion that the adoption, amendment or repeal of these
regulationswill not haveasignificant statewideadverse
economic impact directly affecting business, including
the ability of California businesses to compete with
businessesinother states.

9. Impact on jobs and business expansion, elimina-
tion or creation: The Commissioner hasdetermined that
thisregulatory proposal will not have asignificant im-
pact on the creation or elimination of jobs within the
Stateof Californianor will it significantly affect thecre-
ation of new businesses, the elimination of existing
businesses within the State of California, or the expan-
sion of businesses currently doing business within the
Stateof California.

10. Significant effect on housing costs: None.

CONSIDERATION OF ALTERNATIVES

In accordance with Government Code section
11346.5, subdivision (a)(13), the Commissioner must
determine that no reasonable alternative he considered
or that has otherwise been identified and brought to his
attention would be more effective in carrying out the
purposefor which the actionis proposed or would be as
effective and less burdensome to affected private per-
sonsthan the proposed action.

The Commissioner invitesinterested personsto pres-
ent statements or argumentswith respect to alternatives
to the proposed regulatory action during the written
comment period.
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CONTACT PERSON

Inquiries concerning the proposed action may be di-
rectedto:

DavidB. Sedls, Real Estate Counsel
Department of Real Estate

2201 Broadway

P.O.Box 187000

Sacramento, CA 95818-7000

Telephone: (916) 227-0789
Thebackup contact personis:

JamesL . Beaver, Assistant Chief Counsel
Department of Real Estate

2201 Broadway

P.O.Box 187000

Sacramento, CA 95818-7000

Telephone: (916) 227-0789

Thename of the person who can respond to questions
concerning the substance of the proposed regul atory ac-
tionis:

DavidB. Sedls, Real Estate Counsel
Department of Real Estate

2201 Broadway

P.O.Box 187000

Sacramento, CA 95818-7000

Telephone: (916) 227-0789

Please direct requestsfor copies of the proposed text
of the regulation, the initial statement of reasons, the
modified text of theregulation, if any, or other informa-
tionuponwhichtherulemakingisbasedto:

DavidB. Sedls, Real Estate Counsel
Department of Real Estate

2201 Broadway

P.O.Box 187000

Sacramento, CA 95818-7000

Telephone: (916) 227-0789

AVAILABILITY OF STATEMENT OF
REASONS, TEXT OF PROPOSED
REGULATIONS AND INTERNET SITE

The Commissioner will have the entire rulemaking
fileavailablefor inspection and copying throughout the
rulemaking process at his office, at the above address.
Asof thedatethisnoticeispublishedinthe Notice Reg-
ister, therulemaking file consists of thisnatice, the pro-
posed text of the regulation, and theinitial statement of
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reasons. The final statement of reasons once it is pre-
pared pursuant to Section 11346.9 of the Government
Codewill also beapart of therulemaking fileand avail -
ablefor inspection and copying asindicated above. Por-
tions of the rulemaking file and information regarding
the Department are available through our website
(www.dre.ca.gov). The express terms of the proposed
action written in plain English are available from the
agency contact person named inthisnotice. Copiesmay
be obtained by contacting David B. Sealsat the address
and phonenumber listed above.

AVAILABILITY OF CHANGED
OR MODIFIED TEXT

The Real Estate Commissioner may, on hisown mo-
tion or at the recommendation of any interested person
made by written or oral comment, modify the Proposed
Regulation and adopt the Regulation Change as modi-
fied if the changeisdetermined to be onethat the public
could have reasonably anticipated from thisNotice, the
Informative Digest, and the Initial Statement of Rea-
sons.

If the Commissioner decidesto modify the Proposed
Regul ation change, the Department will make copies of
the full text of the regulation, as originally proposed
with the proposed modifications clearly indicated,
availablefor not lessthan 15 days prior to adopting the
modified regulation. Copies of the modified regulation
will be mailed to all personswho have made written or
oral comments concerning the Proposed Regulation
and all persons who have requested notification of
availability of themodifications.

Requests for modified regulations or other commu-
nications concerning the Proposed Regulation change
should be addressed to the Department’s contact per-
son, David B. Sedls, at the address and/or telephone
number above.

COMPLIANCE WITH GOVERNMENT CODE
§11346.4(A)(1) THROUGH (4)

The Department of Real Estate (the Department) has
complied with Government Code 811346.4(a)(1)
through (4) and Section 86, Title 10 of the California
Codeof Regulations, by mailing or delivering acopy of
this Notice of Proposed Changes in the Regulations of
theReal Estate Commissioner and of the Proposed Reg-
ulations with changesindicated in strikeout and under-
line to the Department’s list of interested persons in-
cluding:

1. Every person who hasfiled aRequest for Notice of
Regulatory Actionwiththe Department.
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2. The Director of the Department. (The Real Estate
Commissioner and the Secretary of the Business,
Transportationand Housing Agency).

3. A substantial number of real estate brokers. They
are predominantly small businesses, some of which
may be, or have been in the past, affected by our Pro-
posed Regulation change. The Department has no way
of knowingwhich aresmall businesses.

4. The California Association of Realtors, area es-
tate licensee trade organization and the California
Building Industry Association, a homebuilders trade
organization.

5. A substantial number of |and devel opers. Not small
businesses by definition, but some of which may be, or
havebeenin the past, affected by our Proposed Regul a-
tions.

TITLE 11. COMMISSION ON PEACE
OFFICER STANDARDS AND TRAINING

Noticeishereby given that the Commission on Peace
Officer Standards and Training (POST) proposes to
amend regulations in Chapter 2 of Title 11 of the
Cdlifornia Code of Regulations. This proposal is made
pursuant to the authority vested by Penal Code 813503
— powers of the Commission on POST, and 813506 —
Commission on POST authority to adopt regulations.
This proposal is intended to interpret, implement, and
make specific Penal Code 8§13503(e) — Commission
on POST authority to devel op and implement programs
to increase the effectiveness of law enforcement, in-
cluding programs involving training and educations
courses, 813519.12 — Commission on POST authority
to establish training standardsinvolving theresponsibi-
litiesof first responderstoterrorismincidentsand train-
ing standardsfor relatedinstruction.

PublicCommentsDueby June?25, 2007

The Commission requests written comments on the
proposed actions. POST must receive the written com-
ments no later than 5:00 p.m. on June 25, 2007. Please
send written commentsto Hal Snow, Interim Executive
Director, at the Commission on POST, 1601 Alhambra
Boulevard, Sacramento, CA, 95816—7083, or by fax at
916.227.5271.

A public hearing is not scheduled. Pursuant to Gov-
ernment Code 811346.8, any interested person, or his/
her duly authorized representative, may request a pub-
lic hearing. POST must receive the written request no
later than 15 days prior to the close of the public com-
ment period.
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INFORMATIVE DIGEST/POLICY STATEMENT
OVERVIEW

Academies and training presenters use the Training
and Testing Specifications for Peace Officer Basic
Courses publication to teach and test POST mandated
instruction and testing for basic training courses. This
publication includesthe learning domain (L D) curricu-
lum and isincorporated by reference into POST Regu-
lations.

Theproposed changesincludethefollowing:
Remove the POST—Constructed Knowledge test
requirement in Learning Domain 17, Presentation
of Evidence

Modify language for clarification, accuracy, and
grammar purposes

Remove redundant curriculum
HazardousMaterials

Addverbsto LD 43, Emergency M anagement

Add the new effective date for incorporating the
training specificationsby referencein Regul ations
1005, 1007, and 1008.

The Consortium approved therecommendationtore-
movetheexistinglanguagein LD 17 at its August 2005
meeting and the Commission approved them at its Oc-
tober 2005, meeting. At itsJune 2006 meeting, the Con-
sortium approved proposed changesto LDs 41 and 43;
the Commission approved them at its October 2006
meeting. Upon successful completion of the rulemak-
ing process and adoption of the proposed amendments,
academies and course presenters will be required to
teach andtest totheupdated curriculum.

Adoption of Proposed Regulations

Following the close of the public comment period,
the Commission may adopt the proposal substantially
as set forth without further notice, or the Commission
may modify the proposal if such modifications remain
sufficiently related to the text as described in the Infor-
mative Digest. If the Commission makes changesto the
language beforethe date of adoption, it will makeavail-
able the text of any modified language, clearly indi-
cated, at least 15 days before adoption to all persons
whose comments POST received during the public
comment period and to all persons who request notifi-
cation from POST of the availability of such changes.
Please address requests for the modified text to the
agency official designated in this notice. The Commis-
sion will accept written comments on the modified text
for 15 days after the date on which the revised text be-
comesavailable.

in LD 41,
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Text of Proposal, RulemakingFile, and I nter net
Access

The following information regarding the proposed
regulatory action is available on the POST website at
http://www.post.ca.gov/Regul ationNotices/
Regul ationNotices.asp:
e  POST bulletin and Notice of Proposed Regulatory

Action

Text of Proposed Regulatory Action

Initial Statement of Reasons
Individuals without Internet access may request a
copy of the above documents by calling 916.227.4847,
or by submitting awritten request to the contact person
listed below. Please refer to POST Bulletin 2007-11.
The rulemaking file, which contains the above-men-
tioned documents and all information upon which
POST is basing this proposal, will be available for in-
spection during the Commission’s normal business
hours(Monday through Friday, 8:00a.m.to5:00 p.m.).

TheFinal Statement of Reasonswill be prepared after
the close of the public comment period. To request a
copy, contact POST at the above telephone number,
writeto the address under Contact Persons at the end of
thisnotice, or view the document on the POST Internet
websiteat theaddresscited above.
Estimateof Economicl mpact
Fiscal Impact on Public AgenciesIncluding Costs
or Savings to State Agencies or Costs/Savingsin
Federal Fundingtothe State: None
Non-Discretionary  Costs/Savings
Agencies: None
L ocal Mandate: None
Coststo any Local Agency or School District for
which Government Code Section 17561 Requires
Reimbursement: None
Business  Impact/Small Business: The
Commission on Peace Officer Standards and
Training hasmadeaninitial determination that the
proposed regulatory action would have no
significant statewide adverse economic impact
directly affecting businesses, including the ability
of Cdlifornia businesses to compete with
businesses in other states. The Commission on
Peace Officer Standards and Training has found
that the proposed amendments will not affect
Cdliforniabusinesses, including small businesses,
because the Commission sets selection and
training standards for law enforcement and does
not have an impact on California businesses,
including small businesses.
Cost Impactson Representative Private Personsor
Businesses: The Commission on Peace Officer
Standards and Training is not aware of any cost
impacts that a representative private person or

to Loca



CALIFORNIA REGULATORY NOTICE REGISTER 2007, VOLUME NO. 19-Z

business would necessarily incur in reasonable
compliancewiththeproposed action.

Effect onHousing Costs. None.
Assessment

The Commission has determined that this regulatory
proposal will neither create nor eliminate jobs in the
State of Californiaand will not result inthe elimination
of existing businessesor create or expand businessesin
the Stateof California.

Alternatives

To take this action, the Commission must determine
that no reasonabl e alternative considered by the Com-
mission, or otherwise identified and brought to the
attention of the Commission, would be more effective
in carrying out the purpose for which the action is pro-
posed, or would be as effective as and | ess burdensome
to affected private personsthan the proposed action.

Contact Persons

Please direct inquiries or comments about this pro-
posed regulatory action to PatriciaCassidy, at Commis-
sionon POST, 1601 AlhambraBoulevard, Sacramento,
CA, 95816-7083, by telephone at 916.227.4847, by
FAX at 916.227.5271, or by email at Patricia.Cassidy @
post.ca.gov. Theback—up contact personisJulieHemp-
hill; she is available by telephone at 916.227.0544, or
by email at Julie. Hemphill @post.ca.gov.

TITLE 14. BOARD OF FORESTRY
AND FIRE PROTECTION

Title 14 of the California Code of Regulations
(CCR)

[Notice Published May 11, 2007]
NOTICE OF PROPOSED RULEMAKING
Coho Salmon Incidental Take Assistance, 2007

The State Board of Forestry and Fire Protection
(Board) isproposing aregulatory action that would en-
able the California Department of Fish and Game
(DFG) to establish certain incidental take permitting
procedures authorizing the take of coho salmon under
Cdlifornia Endangered Species Act (CESA). The pro-
posed regulations set forth certain definitions and sub-
stantive measures that facilitate an expedited process
for obtaining incidental take permits from the DFG for
timber operations that may result in the take of coho
salmon. The incidental take permitting procedures, in-
cluding the expedited process, are being proposed by
DFG under aseparaterulemaking proposal.
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PROPOSED REGULATORY ACTION

The Board proposes to amend the following sections
of Title 14 of the California Code of Regulations (14
CCR):
Amend:
§895.1

88 916.9, 936.9and 956.9

Definitions

Protectionand
Restoration in Watersheds
with Threatened or
Impaired Values

Roadsand Landingsin
Watershedswith
Threatened or Impaired
Values

88§ 923.9,943.9,and 963.9

Adopt:

88 916.9.1and 936.9.1 Minimizationand
Mitigation Measuresfor
Protectionand
Restoration in Watersheds

with Coho Salmon

Additional Measuresto
FacilitateIncidental Take
Authorizationin
Watershedswith Coho
Salmon

Monitoringfor Adaptive
Managementin
Watershedswith Coho
Salmon
Minimizationand
Mitigation Measuresfor
Roadsand Landingsin
Watershedswith Coho
Salmon

Additional Measuresto
FacilitateIncidental Take
Authorizationin
Watershedswith Coho
Salmon

§8 916.9.2and 936.9.2

§§916.11.1and936.11.1

§§923.9.1and943.9.1

§8923.9.2and 943.9.2

PUBLIC HEARING

TheBoardwill holdtwo publichearings.

Public Hearing #1: Thefirst hearingison Friday,
June 22, 2007, starting at 10:00 a.m., at the Re-
sour ces Building Auditorium, 1st Floor, and 1416
Ninth Street, Sacramento, California. This hearing
will provide the public an opportunity to provide com-
ments, asdescribed below. No Board regulatory actions
will be taken at this hearing. Board members may be
present for the hearing. This hearing is not a substitute
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for the Board's regular adoption hearing on July 12,
2007. This hearing is being held jointly with a hearing
by DFG to accept public comments on DFG’s related
proposed regulatory action. DFG’s proposed regula-
tions set forth rules and guidelines to implement Fish
and Game Commission policies regarding the issuance
of incidental take permits for lawful timber operations
and activitiesthat may resultin thetake of coho salmon.
TheDFG regulationsproposetoamend 14 CCR, Subdi-
vision 3, Chapter 6, by adding Article 3, sections 787.0
et seq., Incidental Take Permit Guidelines for Timber
Operations.

Public Hearing #2: The second hearing is on
Thursday, July 12, 2007, starting at 8:00 a.m., at the
Inter—Mountain Fair of Shasta County, 44218 A St.
McArthur, CA, 96056. At the second hearing, in addi-
tiontotaking public comments, the Board may takereg-
ulatory action to adopt the proposed regulation. This
hearing is being held jointly with a hearing by DFG to
accept public comments on DFG's related proposed
regul atory action, whichisdescribed above.

At thesehearings, any person may present statements
or arguments, orally or inwriting, relevant to the Board
proposed action described in the Informative Digest.
The Board requests, but does not require, that persons
who make oral comments at the hearing also submit a
summary of their statements. Additionally, pursuant to
Government Code 8 11125.1, any information pres-
ented to the Board during the open hearing in connec-
tionwith amatter subject to discussion or consideration
becomes part of the public record. Such information
shall beretained by the Board and shall be made avail-
ableuponrequest.

WRITTEN COMMENT PERIOD

Any person, or authorized representative, may sub-
mit written comments relevant to the proposed regula-
tory actionto the Board. Thewritten comment period
ends at 5:00 P.M., on Monday, June 25, 2007. The
Board will consider only written comments received at
the Board office by that time (in addition to those writ-
ten comments received at the public hearing). The
Board requests, but does not require, that persons who
submit written comments to the Board reference the
title of therulemaking proposal intheir commentstofa-
cilitatereview.
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Written commentsshall be submitted tothefollowing
address:

Board of Forestry and FireProtection
Attn: Christopher Zimny
RegulationsCoordinator

P.O. Box 944246

Sacramento, CA 942442460

Written comments can also be hand delivered to the
contact person listed in this notice at the following ad-
dress:

Board of Forestry and FireProtection
Room 150614

1416 9t Street

Sacramento, CA

Written comments may also be sent to the Board via
facsimileat thefollowing phonenumber:

(916) 653-0989

Written comments may also be delivered via e-mail
at thefollowing address:

board.public.comments@fire.ca.gov

AUTHORITY AND REFERENCE

Public Resources Code (PRC) § 4551 and 4554.5 au-
thorizesthe Boardto adopt such rulesand regul ationsas
it determines are reasonably necessary to enable it to
implement, interpret or make specific sections 4512,
4513 and 4561 of the Public Resources Code. Refer-
ence: Public Resources Code sections 4513, 4551.5,
4561 and 21080.5.

INFORMATIVE DIGEST/POLICY STATEMENT
OVERVIEW

In February 2004, the State Fish and Game Commis-
sion approved DFG’s coho salmon recovery strategy,
including policies to guide the issuance of incidenta
take authorizations for timber operations and activities
under CESA. Pursuant to Fish and Game Code 2112,
DFG isrequired to develop and adopt rules and guide-
lines to implement those policies. DFG has devel oped
proposed procedural regulationsthat set forth rulesand
guidelinesto implement these policies (14 CCR Div. I,
Subdiv. 3, Chapter 6, Sections 787.0 et seq., Incidental
Take Permit Guidelinesfor Timber Operations) and are
the subject of aseparate Notice of Rulemaking.

The DFG's proposed procedural regulations rely in
part upon the Board's proposed regul ations that are the
subject of this Notice. The proposed Board regulations
set forth certain definitionsand substantive measuresin
the FPRsthat enable DFG to establish certainincidental
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take permitting procedures that meet the permit is-
suance criteria under CESA (Fish and Game Code
§ 2081, subdivisions(b) and (c)) for incidental take per-
mits, including a certification processfor providing in-
cidental take permitsunder CESA for timber operations
and activitiesthat may resultintakeof coho salmon.

The Board proposal provides minimization and miti-
gation measures for timber operations that sufficiently
provide protection for coho salmon and facilitate apro-
cessfor DFG’sissuance of incidental take permits. The
approach allows those applying to the Department of
Forestry and Fire Protection (CAL FIRE) for approval
of timber harvesting plansin locations of CESA-listed
coho salmonto utilize an optional expedited processfor
obtaining from DFG incidental take permits for coho
salmon for timber operations and activities that would
result in take of the species. The Board proposal in-
cludes adopting on a permanent basis, the existing
Threatened and Impaired Watershed rules (Protection
for Threatened and Impaired Watersheds, 2000, OAL
File No. Z00-0118-14, including all anendments and
renewal requests under in file Watershed with Threat-
ened or Impaired Vaues, 2007 OAL File No.
Z06-0831-01 and Watershed with Threatened or Im-
paired Values, 2007 OAL File No. Z00-0245-01) for
specific coho salmon watershed. It also provides addi-
tional rules under 14 CCR §916.9.2 [936.9.2],
§923.9.2 [943.9.2]; and 916.11.1 [936.11.1] intended
to provide enhancements to the FPRs to meet the re-
quirementsunder CESA for minimizationand full miti-
gation wherethe optional expedited procedural process
of obtaining anincidental takingisused.

DISCLOSURES REGARDING
THE PROPOSED ACTION

The Board has determined the proposed action will
havethefollowing effects:

e Complies with the California Environmental
Quality Act (CEQA): The Board has determined
on the basis of its rulemaking process Certified
Regulatory Program, information contained inthe
rulemaking fileincluding an Initial Study, and on
the Forest Practice Rules as Certified Regulatory
Program, that proposed actions will not result in
significant adverse environmental effects. The
Board is the lead agency under the Cdifornia
Environmental Quality Act (Pub. Resources
Code, §21000, et seq.)(CEQA). The DFG is a
responsible agency under CEQA. As such, in
accordancewith CEQA Guidelinessection 15253,
DFG intends to use the Board's substitute
environmental analysis document prepared by the
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Board pursuant to its Certified Regulatory
Program.

Mandate on local agenciesand school districts:
None

Costsor savingsto any State agency: Adoption
of the proposed regulations may result in savings
to CAL FIRE inthat if the streamlined permitting
process is used, it will save CAL FIRE staff
resources in timber harvest plan processes and/or
consultations or plan reviewswith DFG regarding
cohosalmonissues.

Cost toany local agency or school district which
must be reimbursed in accordance with the
applicable Government Code (GC) sections
commencingwith GC § 17500: None

Other non-discretionary cost or
imposed upon local agencies: None

Cost or savingsin federal funding to the State:
None

Significant statewide adver se economic impact
directly affecting business, including theability
of California businesses to compete with
businesses in other states: The proposed
regulatory action facilitates an expedited
certification process for obtaining incidental take
permits from DFG for timber operations that may
result in the take of coho salmon. The certification
processwould authorize thetake of coho salmon, a
listed species under CESA. The proposed
regulations would minimize and fully mitigate
impacts of thetimber harvesting activitieson coho
salmon. Therefore, to the extent businesses are
engaged in activities that will take coho salmon
and choose to obtain incidental take permits
through the certification process, the proposed
regulatory action may result in adverse economic
impacts directly affecting businesses, including
the ability of California businesses to compete
with businessesin other states. Refer to the Initial
Statement of Reasons for summary of potential
economicimpacts.

The State Board of Forestry and Fire Protection
hasmadeaninitial determination that theadoption
and amendments of this regulation may have a
significant, statewide adverse economic impact
directly affecting business, including the ability of
Cdlifornia businesses to compete with businesses
in other states. The types of businesses that would
be affected include those businesses engaged in
activitiesthat may take coho salmon and chooseto
obtain incidental take permits through the
certification process. The proposed regulation
includes additional rules under 14 CCR § 916.9.2
[936.9.2], § 923.9.2 [943.9.2], and 916.11.1

savings
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[936.11.1] intended to provide enhancements to
the FPRs to meet the requirements under CESA
for minimization and full mitigation where the
optional expedited procedural process of
obtaininganincidental take permitisused.

The Board has considered proposed aternatives
that would | essen any adverse economicimpact on
business and invites you to submit proposals.
Submissions may include the following
considerations:

(i) Theestablishment of differing complianceor
reporting requirements or timetables that
take into account the resources available to

businesses.

(i) Consolidation or  simplification  of
compliance and reporting requirements for
businesses.

(iii) Theuse of performance standardsrather than
prescriptivestandards.

(iv) Exemption or partial exemption from the
regul atory requirementsfor businesses.

Cost impactson representative private per sons
or businesses. Adoption of the proposed
regulations may result in adverse economic
impacts as described above and in the Initia
Statement of Reasons.

Significant effect on housing costs: None

Create or eliminate jobs within California;
Create new businesses or eliminate existing
businesses within California; or affect the
expansion of businesses currently doing
business within California: Adoption of the
proposed regulations may result in the creation
and or the elimination of jobs. Given the potential
for additional economic impacts as identified in
the Initial Statement of Reasons, there may bethe
potential for adverse impacts on new or existing
jabs; however, theseimpacts are unlikely to cause
the elimination of existing businesses in
Cdifornia. Whether these potential impacts
actually occur depends upon the extent to which
timber operations and activities result in take of
coho salmon under CESA, thelevel of compliance
with the federal ESA, and the costs, if any, of
minimizing and mitigating for take under CESA.
Therefore, these impacts are speculative and
difficult toestimateat thistime.

In addition, there is the potential for creation of
jobs and businesses, or expansion of businessesin
Cdlifornia. The public sector may create new jobs
as aresult of mitigations such as road treatment,
culvert replacement, and habitat enhancement.
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Thesejobswould likely be created largely in rural
countieswith high levels of unemployment. Also,
private environmental consulting firms could
benefit economically from assisting in the
development and implementation of mitigation
measures.

Effect on small business. Adoption of the
proposed regulations may result in adverse
economic impacts as described above and in the
Initial Statement of Reasons.

The proposed rules do not conflict with, or
duplicateFederal regulations.

BUSINESS REPORTING REQUIREMENT

The regulation does not require areport, which shall
apply to businesses.

CONSIDERATION OF ALTERNATIVES

In accordance  with  Government Code
§ 11346.5(a)(13), the Board must determinethat no rea-
sonable alternative it considers or that has otherwise
beenidentified and brought to the attention of the Board
would be more effectivein carrying out the purpose for
which the action is proposed or would be as effective
and less burdensome to affected private persons than
theproposed action.

CONTACT PERSON

Requestsfor copiesof the proposed text of theregula-
tions, the Initial Statement of Reasons, modified text of
the regulations and any questions regarding the sub-
stanceof theproposed action may bedirectedto:

Board of Forestry and FireProtection
Attn: Christopher Zimny
Regulations Coordinator

P.O.Box 944246

Sacramento, CA 94244-2460
Telephone: (916) 653-9418

Thedesignated backup personintheevent Mr. Zimny
is not available is Doug Wickizer, California Depart-
ment of Forestry and Fire Protection, at the above ad-
dressand phone.

AVAILABILITY OF STATEMENT OF REASONS
AND TEXT OF PROPOSED REGULATIONS

The Board has prepared an Initial Satement of Rea-
sons providing an explanation of the purpose, back-
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ground, and justification for the proposed regulations.
The statement is available from the contact person on
request.

When the Final Statement of Reasons has been pre-
pared, the statement will be available from the contact
persononrequest.

A copy of theexpresstermsof the proposed action us-
ing UNDERLINE toindicate an additiontothe Califor-
niaCodeof Regulationsand STRIKETHROUGH toin-
dicate adeletion, isalso available from the contact per-
sonnamedinthisnotice.

The Board will have the entire rulemaking file, in-
cluding al information considered as a basis for this
proposed regul ation, availablefor publicinspectionand
copying throughout the rulemaking processat its office
at the above address. All of the above—referenced in-
formationisalsoavailableontheBoardwebsiteat:

http://www.fire.ca.gov/BOF/board/board_proposed
rule_packages.html

AVAILABILITY OF CHANGED
OR MODIFIED TEXT

After holding the hearing and considering all timely
and relevant comments received, the Board may adopt
the proposed regulations substantially as described in
thisnotice. If the Board makes modificationswhich are
sufficiently related to the originally proposed text, it
will make the modified text—with the changes clearly
indicated—available to the public for at least 15 days
before the Board adopts the regulations as revised. No-
tice of the comment period on changed regulations, and
thefull text asmodified, will besent to any personwho:

a) testifiedatthehearings,

b) submitted comments during the public comment
period, including written and oral comments
received at thepublichearing, or

requested notification of the availability of such
changes from the Board of Forestry and Fire
Protection.

Requestsfor copiesof themodified text of theregula-
tionsmay be directed to the contact person listed in this
notice. The Board will accept written comments on the
modified regulationsfor 15 daysafter thedate on which
they aremadeavailable.
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TITLE 14. BOARD OF FORESTRY
AND FIRE PROTECTION

Board of Forestry and Fire Protection
Title 14 of the California Code of Regulations

[Notice Published May 11, 2007]
NOTICE OF PROPOSED RULEMAKING

Road M anagement Plan, 2007

The Board of Forestry and Fire Protection (Board)
proposes to adopt the regulations of Title 14 of the
CaliforniaCodeof Regulations (14 CCR) described be-
low after considering al comments, objections, and
recommendationsregarding the proposed action.

Amend:

8895  Abbreviations Applicable Throughout the

Chapter

THP Preharvest Inspection—Filing
Return

Adopt Per manently:
81093 Road Management Plan
§1093.1 Definitions

§1093.2 Guidelinesfor Orderly Evaluation of
ActivitiesProposedby anRMP.

Content of Road Management Plan

Limitationon Information
Requirements

RMPEffectivePeriod
Noticeof Filing

§1037

§1093.3
§1093.4

§1093.5
§1093.6

PUBLIC HEARING

The Board will hold a public hearing starting at
8:00 A.M., on Thursday, July 12, 2007, starting at
8:00 am., at the Inter—Mountain Fair of Shasta
County, 44218 A St. McArthur, CA, 96056, Califor -
nia. At the hearing, any person may present statements
or arguments, orally or in writing, relevant to the pro-
posed action described in the Informative Digest. The
Board requests, but does not require, that persons who
make oral comments at the hearing also submit a sum-
mary of their statements. Additionally, pursuant to
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Government Code section 11125.1, any information
presented to the Board during the open hearing in con-
nection with amatter subject to discussion or consider-
ation becomes part of the public record. Such informa-
tion shall be retained by the Board and shall be made
availableuponrequest.

WRITTEN COMMENT PERIOD

Any person, or authorized representative, may sub-
mit written comments relevant to the proposed regula-
tory actionto the Board. Thewritten comment period
endsat 5:00 P.M., on Thursday, June 28, 2007. The
Board will consider only written comments received at
the Board office by that time (in addition to those com-
ments received at the public hearing). The Board re-
guests, but does not require, that persons who submit
written commentsto the Board reference thetitle of the
rulemaking proposal in their commentsto facilitate re-
view.

Written commentsshall be submitted to thefollowing
address:

Board of Forestry and FireProtection
Attn: Christopher Zimny

Regul ationsCoordinator

P.O. Box 944246

Sacramento, CA 94244-2460

Written comments can also be hand delivered to the
contact person listed in this notice at the following ad-
dress:

Board of Forestry and FireProtection
Room 1506-14

1416 9th Street

Sacramento, CA

Written comments may also be sent to the Board via
facsimileat thefollowing phonenumber:

(916) 653-0989

Written comments may also be delivered via e-mail
at thefollowing address:

board. public.comments@fire.ca.gov

AUTHORITY AND REFERENCE

Public Resources Code (PRC) 4551 authorizes the
Board to adopt such rules and regulations as it deter-
mines are reasonably necessary to enable it to imple-
ment, interpret, or make specific sections 4551.5,
4562.5, and 4562.7 of the Public Resources Code. PRC
sections 751, 4512, 4513, 21000, and 21001 are addi-
tional references. PRC 4513(b) states that one of the
goals of the Z'berg—Nejedly Forest Practice Act is to
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consider watershed, wildlife, and fisheries. Theseregu-
latory changeswill further that goal.

INFORMATIVE DIGEST/POLICY STATEMENT
OVERVIEW

The State Board of Forestry and Fire Protection
(Board) is proposing changes to the Forest Practice
Rules (FPRs) for development of a Road Management
Plan (RMP) asasupplement to the Timber Harvest Plan
(THP) process. The RMP providesameansfor addres-
sing long—term issues of sustained timber production
and cumulative watershed effects from the transporta-
tion system on fish, wildlife, the beneficial uses of wa-
ter, and watersheds on alandscape basis. A RM P speci-
fies measures to be applied to a forest transportation
system to protect, maintain, and enhance the beneficial
usesof water and other environmental resourcesconsis-
tent with the objectives of the timberland owner.
Among the general ways the RMP contributes to the
beneficial usesof water isthefollowing:

The RMP provides a regulatory opportunity for
the California Department of Forestry and Fire
Protection (Department), other responsible
agencies, and timberland owners to identify
site—specific conditions that are impacting the
beneficial uses of water, including anadromous
salmonid protection, within the broader context of
alogical hydrologicor ownership unit.
The RMP promotes consultation between the
responsible agencies and the timberland owner to
address specific limiting factors for anadromous
salmonids and other beneficial uses of water
related toroadswithinan evaluation area.

The RMP provides timberland owners the

opportunity to establish a landscape level
framework for addressing long-term issues of
sustained timber production, and cumulative
effects anaysis that includes the impacts of
transportation systems on fish, wildlife, the
beneficial usesof water, and watersheds.
The proposed regulation includes specific contents
for the RMP. Theseinclude agoals and objectives ele-
ment (long—term plans and desired future conditions),
an evaluation element (history, existing conditions, and
constraints), an operational element (construction and
use), a verification element (tracking and monitoring),
and an adaptive management element (goal comparison
andrevisions).

TheRMP may be submitted by atimberland owner(s)
for the Department Director’s review and approval as
supplemental information to support review of a THP
or other Plan definedinthe Forest Practice Rules.

In summary, the RMP providesthetimberland owner
and agencies avoluntary processto evaluate and reach
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solutions on limiting factors for anadromous fisheries
and other beneficial uses of water. It provides detailed
information toimprovetheregulatory review of harvest
plans with roads and improves watershed level impact
analysis.

REGULATION PURPOSE AND NECESSITY

14CCR § 895AbbreviationsApplicable
Throughout theChapter

Abbreviations are being added to represent the Road
Management Plan (RMP) to allow some brevity in the
rules and for clarity. The proposed addition to the ab-
breviations is intended to ensure that the affected pub-
lic, aswell as the reviewing agencies understand what
technical term the abbreviation represents. Thisisaddi-
tionally intended to allow for brevity in the rule lan-
guage and subsequently to increase the clarity of read-
ingfor theregulated public.
14CCR 81037. THP Prehar vest | nspection—Filing
Return.

Thepurpose of thissection of the proposed regul ation
is to state the process under which a THP submitted
with an RMP shall have preliminary review for initial
accuracy and filing. The subsection establishes a
20—day periodfor director review for preliminary accu-
racy checks and filing for formal review, because the
RMP is expected to add additional preliminary review
time.

14 CCR § 1093 Road M anagement Plan.

The purpose of this section is to state the legidative
intent and authorization for theBOFto createaRMP
14 CCR 8§ 1093.1 Definitions.

Thepurpose of thissection of the proposed regul ation
isto define several terms used in the RMP that are not
aready includedinthedefinitionssection of the FPRs.
14CCR 8§ 1093.2 Guidelinesfor Orderly Evaluation
of ActivitiesProposed by an RMP.

The Board establishes broad guidelines to be in-
cluded in the RMPin this section and defines the goals
and objectivesto be achieved in the devel opment of the
RMP. Thissectionalso requiresthe RMPto be prepared
by a Registered Professional Forester (RPF) and other
licensed professional sasneeded.

14 CCR §1093.3 Content of Road Management
Plan

SPECIFIC PURPOSE OF THE REGULATION

TheBoard providesthat if aperson choosesto submit
an RMP, it shall contain goals and objectives, evalua-
tion, operational, verification and adaptive manage-
ment elements, along with other basic disclosure in-
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formation such as name, address and legal locations
[subsections(a) and (b)].
14CCR 8§ 1093.4L imitation on I nformation
Requirements

The purposeof thissection of the proposed regul ation
is to limit the amount of information required in an
RMP when there are ownerships other than the RMP
submitters’ involvedintheplan.
14CCR 8§ 1093.5RM P EffectivePeriod

Thepurpose of thissection of the proposed regul ation
istostateatimelimit for theimplementation of an RMP.
An RMP is limited to the time period associated with
theTHPtowhichit supplements.
14CCR §1093.6 Review of Road M anagement
Plan—Noticeof Filing

The purpose of this section is to state the Director
shall review, approve or disapprove all submitted
RM Psaspart of the THP processto whichthe RM P sup-
plements.

DISCLOSURES REGARDING
THE PROPOSED ACTION

The Board has determined the proposed action will
havethefollowing effects:
e Mandate on local agencies and school districts:
Noneareknown.
Costs or savings to any State agency: None are
known.
Cost to any local agency or school district which
must be reimbursed in accordance with the
applicable Government Code (GC) sections
commencing with GC 17500: Noneareknown.
Other non—discretionary cost or savings imposed
uponlocal agencies: Noneareknown.
Cost or savings in federal funding to the State:
Noneareknown.
Significant, statewide adverse economic impact
directly affecting business, including the ability of
Cdlifornia businesses to compete with businesses
inother states:
Theruleproposal may affect businessesand small
business related to the timber industry by
increasing the cost for timber harvesting. These
potential extra costs are associated with planning,
operations, and monitoring, and may include but
are not limited to: additional planning,
construction and maintenance costs for roads and
watercourse crossings, and additional cost of
professional consultations. There may also be
additional cost associated with additional
inspections.
The preparation and use of an RMPwithaTHPis
not required but isan opportunity providedto THP
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submitters. As such, it is the responsibility of the
timberland owner to determine if the economic
balance is in favor of proceeding under existing
operational and planning requirements or to
design site—related actions specific to the owner’s
property.

Giventhisuse of the regulation at the discretion of
theindividual or business, the Board staff doesnot
anticipate that any increased costs will result in a
significant, statewide adverse economic impact
directly affecting business, nor has it determined
that it will affect the ability of California
businesses to compete with businesses in other
states.

e  Potential costimpact on private personsor directly
affected businesses: As indicated above, the rule
proposal will affect businessesand large and small
landownerswith an interest in the timber products
industry by increasing the cost for timber
harvesting. These extra costs are associated with
planning, operations, and monitoring, and may
include but are not limited to: additional planning,
construction and maintenance costs for roads and
watercourse crossings, and additional cost of
professional consultations

e Significant effect on housing costs. None are
known.

e  Adoption of these regulations will not create or
eliminatejobswithin California.

e  Effect on small businesses: Given the use of this
regulation is at the discretion of a small business,
the Board staff does not anticipate that any
increased costs will result in asignificant adverse
effect on small businesses.

e  Adoption of these regulations will not: (1) create
new businesses or eliminate existing businesses
within California; or (2) affect the expansion of
businesses currently doing business within
Cdlifornia.

The proposed rules do not conflict with, or duplicate

Federal regulations.

BUSINESS REPORTING REQUIREMENT

The regulation does not require areport, which shall
apply tobusinesses.

CONSIDERATION OF ALTERNATIVES

In accordance  with  Government  Code
11346.5(a)(13), the Board must determine that no rea-
sonable dternative it considers or that has otherwise

beenidentified and brought to the attention of theBoard
would be more effectivein carrying out the purpose for
which the action is proposed or would be as effective
and less burdensome to affected private persons than
the proposed action.

CONTACT PERSON

Requestsfor copiesof the proposed text of theregula-
tions, the Initial Satement of Reasons, modified text of
the regulations and any questions regarding the sub-
stanceof the proposed action may bedirectedto:

Board of Forestry and FireProtection
Attn: Christopher Zimny
RegulationsCoordinator

P.O. Box 944246

Sacramento, CA 94244-2460

Telephone: (916) 653-9418

Thedesignated backup personintheevent Mr. Zimny
isnot availableis Doug Wickizer, Chief Environmental
Protection and Regulation, Department of Forestry and
Fire Protection, at the above address and phone number
(916) 653-5602.

AVAILABILITY OF STATEMENT OF REASONS
AND TEXT OF PROPOSED REGULATIONS

The Board has prepared an Initial Statement of Rea-
sons providing an explanation of the purpose, back-
ground, and justification for the proposed regulations.
The statement is available from the contact person on
request.

When the Final Satement of Reasons has been pre-
pared the statement will be available from the contact
persononrequest.

A copy of theexpresstermsof the proposed action us-
ing the following stylesis also available from the con-
tact person namedinthisnotice:

1) language existing before 5/14/07 is shown in
PLAIN TEXT,

2) language being proposed as either an amendment
or new section is DOUBLE-SPACED AND
SINGLEUNDERLINED,

The Board will have the entire rulemaking file, in-
cluding all information considered as a basis for this
proposed regul ation, availablefor publicinspectionand
copying throughout the rulemaking process at its office
at the above address. All of the above—referenced in-
formationisalsoavailableonthe CDFwebsiteat:

http://www.fire.ca.gov/BOF/board/board proposed
rule_packages.html
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AVAILABILITY OF CHANGED
OR MODIFIED TEXT

After holding the hearing and considering all timely
and relevant comments received, the Board may adopt
the proposed regulations substantially as described in
thisnotice. If the Board makes modificationswhich are
sufficiently related to the originally proposed text, it
will make the modified text—with the changes clearly
indicated—available to the public for at least 15 days
before the Board adopts the regulations as revised. No-
tice of the comment period on changed regulations, and
thefull text asmodified, will besent to any personwho:
a) tedtifiedatthehearings,

b) submitted comments during the public comment
period, including written and oral comments
received at thepublichearing, or

Reguested notification of the availability of such
changes from the Board of Forestry and Fire
Protection.
Requestsfor copiesof themodified text of theregula-
tionsmay be directed to the contact person listed in this
notice. The Board will accept written comments on the
modified regulationsfor 15 daysafter the dateon which
they aremadeavailable.
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TITLE 14. BOARD OF FORESTRY
AND FIRE PROTECTION

Board of Forestry and Fire Protection (Board)
Title 14 of the California Code of Regulations

[Notice Published May 11, 2007]
NOTICE OF PROPOSED RULEMAKING

Watershedswith Threatened or Impaired
Values Extension, 2007

The proposed changes to the Forest Practice Rules
(FPRs) amend sectionsrelated to “ Protection and Res-
toration in Watersheds with Threatened or Impaired
Vaues’, 14 CCR §916.11 [936.11, 956.11], and are
generally termed Threatened or Impaired rules (T/I
rules). These regulations define planning and opera-
tional requirementsfor timber harvesting and planning
watersheds where State or federally listed threatened,
endangered or candidate populations of anadromous
salmonids are present or where they can be restored.
The T/I rules currently expire on date of December 31,
2007. The proposed regulatory amendments, entirely
and solely involve changing the expiration date of the
regulationsto December 31, 2008.
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PROPOSED REGULATORY ACTION

The Board proposes to amend the following sections
of Title 14 of the Cdifornia Code of Regulations (14

CCR):

Amend:

§895.1 Definitions

§898 Feasibility Alternatives

§914.8[934.8,954.8] Tractor Road Watercourse
Crossing

§916[936, 956] Intent of Watercourse and
LakeProtection

§916.2[936.2,956.2] Protection of the beneficial
Uses of Water and Riparian

Functions

Protection and Restoration
in Watershedswith
Threatened or Impaired
Vaues

Effectivenessand
Implementation
Monitoring

Section 303(d) Listed
Watersheds

WatercourseCrossings

Roadsand Landingsin
Watershedswith
Threatened or Impaired
Values

§916.9[936.9, 956.9]

§916.11[936.11, 956.11]

§916.12[936.12,956.12]

§923.3[943.3, 963.3]
§923.9[943.9,963.9]

PUBLIC HEARING

TheBoardwill hold apublichearingon Thursday,
July 12, 2007, starting at 8:00 a.m., at the Inter—
Mountain Fair of Shasta County, 44218 A St
McArthur, CA, 96056. At the hearing, any person may
present statements or arguments, orally or in writing,
relevant to the proposed action described in the Infor-
mative Digest. The Board requests, but doesnot require,
that persons who make oral comments at the hearing
a so submit asummary of their statements. Additional-
ly, pursuant to Government Code 8§ 11125.1, any in-
formation presented to the Board during the open hear-
ing in connection with amatter subject to discussion or
consideration becomes part of the public record. Such
information shall be retained by the Board and shall be
madeavailableupon request.

WRITTEN COMMENT PERIOD

Any person, or authorized representative, may sub-
mit written comments relevant to the proposed regul a-
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tory action to the Board. The written comment period
ends at 5:00 PM., on Thursday, June 28, 2007. The
Board will consider only written comments received at
the Board office by that time (in addition to those writ-
ten comments received at the public hearing). The
Board requests, but does not require, that persons who
submit written comments to the Board reference the
title of therulemaking proposal intheir commentstofa-
cilitatereview.

Written commentsshall be submittedto thefollowing
address:

Board of Forestry and FireProtection
Attn: Christopher Zimny
RegulationsCoordinator

P.O. Box 944246

Sacramento, CA 942442460

Written comments can also be hand delivered to the
contact person listed in this notice at the following ad-
dress:

Board of Forestry and FireProtection
Room 1506-14

14169t Street

Sacramento, CA

Written comments may also be sent to the Board via
facsimileat thefollowing phonenumber:

(916) 653-0989

Written comments may also be delivered via e-mail
at thefollowing address:

board.public.comments@fire.ca.gov

AUTHORITY AND REFERENCE

Public Resources Code (PRC) § 4551 and 4554.5 au-
thorizesthe Board to adopt such rulesand regulationsas
it determines are reasonably necessary to enable it to
implement, interpret or make specific sections 4512,
4513 and 4561 of the Public Resources Code. Refer-
ence: Public Resources Code sections 4513, 4551.5,
4561 and 21080.5.

INFORMATIVE DIGEST/POLICY STATEMENT
OVERVIEW

The Board recognizes the need to protect anadro-
mous salmonid populations listed under the State En-
dangered Species Act (ESA) and the Federal ESA that
may beimpacted by forest practicesregulated under the
Board'spurview. Inprior yearstheBoard addressed this
by adopting changes to the FPRs in 2000 under a pre-
vious rulemaking package (Protection for Threatened
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and Impaired Watersheds {T/1}, 2000, OAL File No.
Z00-0118-14). The Board subsequently extended
theserulesin2001, 2002, 2003 and 2006.

TheT/I ruleswereadopted and readopted on atempo-
rary basisinorder for the Board to review alternativesto
the 2000 adopted T/I regulations. Currently, the T/I
rulesexpire on December 31, 2007. Although advances
have been made towards reviewing appropriate long—
term regulatory needs, the Board has not completed its
review of the T/l rulesand much remainsto bedone.

Given the current expiration date of December 31,
2007, the proposed regulation is necessary to address
the pending expiration of the regulation. Extension of
the T/I rules are aso needed for two other related rea
sons:

1) Severa State departments, including the
Department of Fish and Game, are using the T/I
rules as part of their “Recovery Strategy for
California Coho Salmon”, dated February 2004.
Non—renewa of the Board’'s T/l rules would
conflict with efforts being conducted in
accordancewiththisstrategy.

2) The Board has started a Technical Literature
Review of the T/I rulesto determine the necessity
and effectiveness of the regulations. The outcome
of theliterature review could affect the terms and
conditionsof the T/l rules. Theliteraturereview is
expected to be completed in December, 2007,
necessitating the proposed extension.

SPECIFIC PURPOSE OF THE REGULATION

Thepurposeof theregulationisto extend theexisting
T/I rulesfor aperiod of onetothreeyears, dependingon
a decision of the Board based on the amount of time
needed to completeand consider theresultsof thelitera-
ture review, input from the public and other factors.
Specific changesto the proposed regul ationsinthisNo-
tice, entirely and solely involve changing theexpiration
dateof theregulationsto December 31, 2008.

DISCLOSURES REGARDING
THE PROPOSED ACTION

The Board has determined the proposed action will
havethefollowing effects:
Mandate on local agencies and school districts:
None
Costsor savingstoany Stateagency: None
Cost to any local agency or school district which
must be reimbursed in accordance with the
applicable Government Code (GC) sections
commencingwith GC 8 17500: None
Other non—discretionary cost or savings imposed
uponlocal agencies: None
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e Cost or savings in federal funding to the State:
None

e TheBoard has made an initial determination that
there will be no significant statewide adverse
economic impact directly affecting business,
including the ability of California businesses to
competewith businessesin other states.

e  Cost impacts on representative private persons or
businesses: The board is not aware of any cost
impacts that a representative private person or
business would necessarily incur in reasonable
compliancewiththe proposed action.

e  Significant effect onhousing costs. None

e  Adoption of these regulations will not: (1) create
or eliminatejobswithin California; (2) create new
businesses or eliminate existing businesseswithin
Cdifornia; or (3) affect the expansion of
businesses currently doing business within
Cdifornia.

e  Effect on smal business.: None. The Board has
determined that the proposed amendmentswill not
affect small business. The changesproposed under
this rulemaking action would extend the effective
date of rules until December 31, 2008. There are
no other proposed regulatory changes under this
proposal. As such, there would be no additional
economic relief or burden on any impacted
business beyond what is imposed by the existing
T/l rules.

e The proposed rules do not conflict with, or
duplicate Federal regulations.

BUSINESS REPORTING REQUIREMENT

The regulation does not require areport, which shall
apply tobusinesses.

CONSIDERATION OF ALTERNATIVES

In accordance  with  Government  Code
§ 11346.5(a)(13), theBoard must determinethat norea-
sonable alternative it considers or that has otherwise
beenidentified and brought to the attention of the Board
would be more effectivein carrying out the purpose for
which the action is proposed or would be as effective
and less burdensome to affected private persons than
the proposed action.

CONTACT PERSON

Requestsfor copiesof the proposed text of theregula-
tions, the Initial Satement of Reasons, modified text of

the regulations and any questions regarding the sub-
stanceof the proposed action may bedirectedto:

Board of Forestry and Fire Protection
Attn: Christopher Zimny
RegulationsCoordinator

P.O. Box 944246

Sacramento, CA 94244-2460
Telephone: (916) 6539418

Thedesignated backup personintheevent Mr. Zimny
is not available is Doug Wickizer, California Depart-
ment of Forestry and Fire Protection, at the above ad-
dressand phone.

AVAILABILITY OF STATEMENT OF REASONS
AND TEXT OF PROPOSED REGULATIONS

The Board has prepared an Initial Satement of Rea-
sons providing an explanation of the purpose, back-
ground, and justification for the proposed regulations.
The statement is available from the contact person on
request.

When the Final Statement of Reasons has been pre-
pared, the statement will be available from the contact
persononrequest.

A copy of theexpresstermsof the proposed action us-
ing UNDERLINE toindicate an additiontothe Califor-
niaCodeof Regulationsand SFRIKETHROUGH toin-
dicate adeletion, isalso available from the contact per-
sonnamedinthisnotice.

The Board will have the entire rulemaking file, in-
cluding al information considered as a basis for this
proposed regul ation, availablefor publicinspectionand
copying throughout the rulemaking process at its office
at the above address. All of the above referenced in-
formationisalsoavailableontheBoardweb siteat:

http://www.fire.ca.gov/BOF/board/board_proposed
rule_packages.html

AVAILABILITY OF CHANGED
OR MODIFIED TEXT

After holding the hearing and considering all timely
and relevant comments received, the Board may adopt
the proposed regulations substantially as described in
thisnotice. If the Board makes modificationswhich are
sufficiently related to the originally proposed text, it
will make the modified text—with the changes clearly
indicated—available to the public for at least 15 days
before the Board adoptsthe regulations asrevised. No-
tice of the comment period on changed regulations, and
thefull text asmodified, will be sent to any personwho:
a) tedtifiedatthehearings,
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b) submitted comments during the public comment
period, including written and oral comments

received at thepublic hearing, or

requested notification of the availability of such
changes from the Board of Forestry and Fire
Protection.
Requestsfor copiesof themodified text of theregula-
tionsmay be directed to the contact person listed in this
notice. The Board will accept written comments on the
modified regulationsfor 15 daysafter thedate on which
they aremadeavailable.

c)

TITLE 14. DEPARTMENT OF FISH
AND GAME

NOTICE BY THE DEPARTMENT OF FISH
AND GAME TO CONSIDER THE ADOPTION
OF REGULATIONSTO AMEND DIVISION 1,

SUBDIVISION 3, CHAPTER 6, TITLE 14,

CALIFORNIA CODE OF REGULATIONS,

ADDING ARTICLE 3, SECTIONS 787.0 et seq.

[Notice Published May 11, 2007]

NOTICEISHEREBY GIVEN that the Department
of Fish and Game (DFG) proposesto amend itsregula-
tions for Implementation of the California Endangered
Species Act by adding regulations implementing Fish
and Game Commission policiesto guidethe DFG’sis-
suance of incidental take permitsfor lawful timber op-
erationsand activitiesthat may resultin thetake of coho
salmon.

PROPOSED REGULATORY ACTION

The DFG proposesto amend Division 1, Subdivision
3, Chapter 6, title 14, California Code of Regulations,
by adding thefollowing:

Article 3, sections 787.0 et seq., Incidental Take
Permit Guidelinesfor Timber Operations.

This regulatory action is related to a concurrent
Board of Forestry and Fire Protection (Board) regul ato-
ry action that is being noticed separately by the Board.
The Board proposesto amend the Forest Practice Rules
under arulemaking proposal entitled Coho Salmon In-
cidental TakeAssistance, 2007.

PUBLIC HEARING

The DFG will conduct two public hearings on the
proposed action. Thehearingswill beheld:
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Friday, June22, 2007, startingat 10:00a.m., at the
Resour ces Building Auditorium, 1%t Floor, and 1416
Ninth Street, Sacramento, California. This hearing
will provide the public an opportunity to provide com-
ments during the written comment period described be-
low. No DFG action will be taken at this hearing. This
hearing will be held jointly with aBoard hearing on the
Board’srelated regulatory proposal, Coho Salmon Inci-
dental TakeAssistance, 2007.

Thursday, July 12, 2007, starting at 8:00 a.m., at
thelInter—Mountain Fair of Shasta County, 44218 A
St. McArthur, CA, 96056. This hearing will provide
the public an opportunity to provide commentsfollow-
ing the close of the written comment period described
below. This hearing will be held jointly with a Board
hearing on the Board's related regulatory proposal,
Coho Salmon Take Assistance, 2007. The Board may
take regulatory action at this hearing to adopt its pro-
posed regulations. DFG does not intend to take any ac-
tion to adopt these proposed regulations at this hearing.
Instead, DFG may take action subsequent to the hear-

ing.
WRITTEN COMMENT PERIOD

Any interested person may submit written comments
relevant to DFG'’s proposed action. Written comments
must be received by DFG no later than 5:00 p.m.
Monday, June 25, 2007, in order to be considered.
Written comments may be delivered, mailed, or trans-
mitted by facsimile or electronic mail. Written com-
mentsshoul d beaddressed asfollows:

To: Mark Stopher, Habitat Conservation Program
Manager
CaliforniaDepartment of Fishand Game
601 Locust Street
Redding, CA 96001
Fax: (530) 225-2391
Email: mstopher@dfg.ca.gov

INFORMATIVE DIGEST/POLICY STATEMENT
OVERVIEW

The purpose of the proposed action is to adopt rules
and guidelines in accordance with Section 2112 of the
Fish and Game Code to implement Fish and Game
Commission policiesregarding theissuance of inciden-
tal take permitspursuant to Section 2081 of the Fishand
Game Codefor timber operations or activitiesthat may
take coho salmon, aspeciesthat islisted asthreatened or
endangered under the California Endangered Species
Act, Fish and Game Code sections 2050, et seq.
(CESA). TheFishand Game Commission approved the
Recovery Srategy for Califor nia Coho Salmon (Oncor -
hynchuskisutch) (February 2004), and approved for in-
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clusion specified policies pursuant to Section 2112 of
the Fish and Game Code to guide the issuance of inci-
dental take permits under Section 2081 of the Fish and
Game Codefor timber operations or activities. Thisar-
ticleimplementsthosepolicies.

Inaccordancewith section 2112 of the Fishand Game
Code, this article specifies conditions and circum-
stances when: (1) take is prohibited; (2) an incidental
takepermitisrequired; and (3) anincidental take permit
isnot required. Thisarticle outlinesvariouswaysto ob-
tain incidental take permits for timber operations and
activities, including an expedited process for obtaining
incidental take permits by certification pursuant to
these regulations, and through the normal permitting
process set forth in CESA implementing regulations,
California Code of Regulations, title 14, section 783.0
et seq.

The standardsfor issuance of incidental take permits
are the permit issuance criteria set forth in section
2081(b) and (c) of the Fish and Game Code. Thisarticle
isnot intended to create apresumption that any particu-
lar timber operation or activity will incidentaly take
coho salmon. In addition, it does not affect the DFG's
authority to authorize take pursuant to any other provi-
sion of the Fish and Game Code or any other provision
of the CaliforniaCode of Regul ationsincluding, but not
limited to, take authorizationsissued or approved by the
DFG pursuant to section 2835 of the Fish and Game
Code.

The proposed action isrelated to a separate regul ato-
ry proposal of the Board entitled Coho Salmon Inciden-
tal Take Assistance, 2007. Theregulationsthat the DFG
proposes are procedura regulations that in part rely
upon the Board' s proposed regul ationsthat are the sub-
ject of aseparate Initial Statement of Reasons. The pro-
posed Board regulations set forth certain definitions
and substantive measures in the Forest Practice Rules
(FPRs) that enablethe DFG to establish certaininciden-
tal take permitting procedures that meet the permit is-
suance criteria under CESA (Fish and Game Code
§ 2081, subdivisions(b) and (c)) for incidental take per-
mits, including a certification processfor providing in-
cidental take permitsunder CESA for timber operations
and activitiesthat may resultintakeof coho salmon.

Currently, noregulatory procedurefor theissuance of
incidental take permits for coho salmon is integrated
with the FPRs. Without such an integrated approach, in
addition to applying to the Department of Forestry and
Fire Protection for approval of timber harvesting plans,
timberland owners would have to engage in a lengthy,
separate process for obtaining incidental take permits
for coho salmon from the DFG for any timber opera-
tionsor activitiesthat would resultintake of the species.
Thiswouldinvolve separate environmental review pro-
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cessesand related coststo both the permit applicant and
theDFG.

DISCLOSURES REGARDING
THE PROPOSED ACTION

The DFG has made the following initial determina-
tionsconcerning theproposed action:

(a) Duplication of Federal Law

The DFG’s proposed regul ations do not duplicate ex-
istingfederal law or regulations.

(b) Environmental Analysis

The DFG has determined on the basis of an Initial
Study for thisproposed action and theBoard' s proposed
actionthat thisproposed actionwill not resultin signifi-
cant environmental effects. The Board is the lead
agency under the CaliforniaEnvironmental Quality Act
(Pub. Resources Cade, § 21000, et seq.) (CEQA). The
DFG isaresponsible agency under CEQA. Assuch, in
accordance with CEQA Guidelines section 15253,
DFG intendsto use the Board’s substitute environmen-
tal analysis document pursuant to its Certified Regula-
tory Program.

(c) Financial Impactsand | mpactson Business

The proposed regulatory action to establish rules and
guidelinesregarding theissuance of incidental take per-
mits for coho salmon for timber operations and activi-
tiesthat may result inthetake of coho salmon areproce-
dural and would not directly affect businesses, includ-
ing the ability of Californiabusinessesto compete with
businessesin other states, except perhaps to the extent
that they provide an expedited certification process for
obtaining incidental take permitsfrom DFG. The certi-
fication processwould authorize the take of coho salm-
on, alisted species under CESA. The proposed regula-
tions establishing the certification processrequire com-
pliance with specified substantive regulations of the
Board that together would minimize and fully mitigate
impacts of the timber harvesting activities on coho
salmon and meet other permit issuancecriteriarequired
by CESA under Fish and Game Code section 2081(b)
and (c). Therefore, to the extent businesses are engaged
in activities that will take coho salmon and choose to
obtain incidental take permits through the certification
process, the proposed regulatory action may result in
adverse economic impacts directly affecting busi-
nesses, including the ability of Californiabusinessesto
competewith businessesin other states.

Wherethe DFG authorizestakeof cohosalmonthatis
incidental to an otherwiselawful activity, impactsof the
taking must be minimized and fully mitigated, and any
such mitigation must be monitored for implementation
and effectivenessunder CESA. Permitting under CESA
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for incidental take of coho salmonwould result in some
increased costs when compared to the status quo under
the current FPRs, which includes the federal take pro-
hibition under the ESA. The DFG has determined that
the coststo timber operators statewide are estimated to
be $183,000/year or $5.49 million over 30years. Thisis
explained in greater detail in the Initial Statement of
Reasons.

However, if the streamlined permitting processestab-
lished by the proposed regulationsis used, it would re-
sultinsavingsof additional coststo permit applicantsin
obtaining incidental take permits through the standard
process set forth in Section 2081(b) of the Fish and
Game Code and the associated environmental review
under CEQA.

DFG hasmadeaninitial determination that the adop-
tion of thisregulation may have asignificant, statewide
adverse economic impact directly affecting business,
including the ability of California businesses to com-
pete with businesses in other states. The types of busi-
nesses that would be affected include those businesses
engaged in activities that may take coho salmon and
choose to obtain incidental take permits through the
certification process. This would involve complying
with additional rules being proposed by the Board (14
CCR §916.9.2 [936.9.2], §923.9.2 [943.9.2], and
916.11.1 [936.11.]) that are intended to provide en-
hancementsto the FPRsto meet the requirementsunder
CESA for minimization and full mitigation where the
optional expedited procedural process of abtaining an
incidental take permitisused.

DFG hasconsidered proposed alternativesthat would
lessen any adverse economic impact on business, and
invites the submission of proposals. Submissions may
includethefollowing considerations:

(i) The establishment of differing compliance or
reporting requirementsor timetabl esthat takeinto
account theresourcesavailableto businesses.

Consolidation or simplification of complianceand
reporting requirementsfor businesses.

(iii) The use of performance standards rather than
prescriptivestandards.

(iv) Exemption or partial exemption from the
regulatory requirementsfor businesses.

(i)

(d) Mandateson L ocal Agenciesand School
Digtricts

Theproposed action will not impose any mandateson
local agenciesor school districts.

(e) CosttoAny L ocal Agency or School District for
Which ReimbursementisRequired

Adoption of the proposed regulations will not result
in coststo any local agency or school district that arere-
quired to be reimbursed pursuant to Part 7 (commenc-
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ing with section 17500) of Division 4 of the Govern-
ment Code, other nondiscretionary cost or savings on
local agencies, or any cost or savingsin federal funding
tothe State.
(f) Cost or SavingstoAny StateAgency

Adoption of the proposed regulations may result in
savings to DFG in that if the streamlined permitting
processisused, it will save DFG staff resourcesin issu-
ingincidental take permits.
(g) Significant Adver seEconomicl mpact on
Businesses

Adoption of the proposed regulations may result in
adverseeconomicimpactsasdescribedin (c) aboveand
inthelnitial Statement of Reasons.

(h) Statement of Potential Cost Impact on Private
Per sonsand Businesses

Adoption of the proposed regulations may result in
potential costs impacts on private persons and busi-
nesses as described in (c) above andin theInitial State-
ment of Reasons.

(i) Effect on Housing Costs

Adoption of the proposed regulations will not have
any effect on housing costs.

(1) Assessment of Potential toCreateor Eliminate
Jobsor Businessesor Expand Businesswithinthe
Stateof California

Adoption of the proposed regulations may result in
the creation of jobsasdescribed inthelnitial Statement
of Reasons. The adoption of the proposed regulations
are unlikely to lead to an expansion of business in the
State.
(k) Effect on Small Businesses

Adoption of the proposed regulations may result in
effects on small businesses as described in (c) above
andinthelnitial Statement of Reasons.

CONSIDERATION OF ALTERNATIVES

In accordance with subsection 11346.5(a)(13) of the
Government Code, the DFG must determine that no
reasonable aternative considered by DFG or that has
otherwisebeenidentified and brought to the attention of
DFG would be as effective and | ess burdensome to af-
fected private persons than adoption of the proposed
regulations. The DFG hasmadethisdetermination, and
the explanation is contained in the Initial Statement of
Reasons.

AVAILABILITY OF STATEMENT OF REASONS
AND TEXT OF PROPOSED REGULATIONS

The DFG has prepared an Initial Statement of Rea-
sons providing an explanation of the purpose, back-
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ground, and justification for the adoption of the pro-
posed regulations and the DFG's Form Std. 399. Any-
onemay view and print acopy of the statement or text of
the proposed regulations by accessing the following
page on the DFG'’s Internet website: www.dfg.ca.gov.

coho salmon. Theserulesand guidelineswill beused by
personsingovernment aswell astheprivate sector.

The text of the proposed regulationsisin plain Eng-
lish and is available on the DFG Internet website at:
www.dfg.ca.gov and upon request from the DFG’scon-

Copies of the Initial Statement of Reasons and the text
of the proposed regulations are also available upon re-
quest from the DFG’s contact person, Mark Stopher, at
(530) 225-2275. Theentirerulemaking fileisavailable
for public inspection at 1416 Ninth Street, Suite 1335,
Sacramento, California95814.

The DFG will post the Final Statement of Reasons
and any future noticesrelated to the proposed action on
the DFG’s Internet website: www.dfg.ca.gov. Anyone
wishingtoreceivefuturenoticesrelated to the proposed
action and/or receive a copy of the Final Statement of
Reasonsonceit hasbeen prepared should submit awrit-
ten request containing the requestor’s postal mailing
address to Mark Stopher, Habitat Conservation Pro-
gram Manager, 601 Locust Street, Redding, California
96001. These requests can also be submitted by fax at
(530) 225-2391.

AVAILABILITY OF CHANGED
OR MODIFIED TEXT

Thetext of any changesor modificationsto thetext of
theproposed regul ation will beavailableto thepublic at
least fifteen (15) days prior to the date on which the
DFG considers the proposed regulations for adoption
unlessthe changeis (1) nonsubstantial or solely gram-
matical in nature, or (2) sufficiently related to the origi-
nal text that the public was adequately placed on notice
that the change could result from the originally pro-
posed regulatory action. (Gov. Code, § 11346.8(c).)
This information will also be made available on the
DFG Internet websiteat: www.dfg.ca.gov.

PLAIN ENGLISH DETERMINATION AND
AVAILABILITY OF TEXT

The proposed regul ations were prepared pursuant to
the standard of clarity provided in Government Code
section 11349 and the plain English requirements of
Government Code sections 11342580 and
11346.2(a)(1). The proposed regulations are consid-
ered non—technical and werewritten to be easily under-
stood by the personsthat will use them. The purpose of
the proposed regulationsis to provide rules and guide-
lines in accordance with Section 2112 of the Fish and
Game Code to implement Fish and Game Commission
policies regarding the issuance of incidental take per-
mits pursuant to Section 2081 of the Fish and Game
Code for timber operations or activities that may take
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tact person, Mark Stopher, at (530) 225-2275.

A copy of theexpresstermsof the proposed action us-
ing UNDERLINE toindicate an additiontothe Califor-
niaCodeof Regulationsand STRIKETHROUGH toin-
dicate adeletion, isalso available from the contact per-
sonnamedinthisnotice.

AUTHORITY

The authority for the DFG to adopt these proposed
regulationsisprovided in Fish and Game Code sections
702and 2112.

Reference: Section 2081, Fishand Game Code.

TITLE 22. DEPARTMENT OF TOXIC
SUBSTANCES CONTROL

45-DAY PUBLIC NOTICE AND
COMMENT PERIOD

Environmental Fee
Department Reference Number: R—2006-03

Office of Administrative Law Notice
File Number: Z—07-0427-05

NOTICEISHEREBY GIVEN that the Department
of Toxic Substances Control (DT SC) proposesto adopt
California Code of Regulations, title 22, division 4.5,
chapter 19, section 69269.1.

PUBLIC HEARING AND WRITTEN
COMMENT PERIOD

A written comment period has been established
commencing on May 11, 2007 and closing on June 27,
2007. DTSC will hold apublic hearing on the proposed
regulationsat 10:00 am. on June 27, 2007 in the Byron
Sher Auditorium, 24 Floor, 1001 “I” Street,
Sacramento, at which time any person may present
statementsor argumentsorally or inwriting, relevant to
this proposal. Please submit written comments to the
contact person listed at the end of this notice. Written
comments on the rulemaking submitted no later than
5:00p.m. onJune27, 2007 will beconsidered.

Representatives of DTSC will preside at the hearing.
Personswho wish to speak are requested to register be-
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fore the hearing. Pre-hearing registration will be con-
ducted at the location of the hearing from 9:30 am. to
10:00 a.m. Registered personswill beheard inthe order
of their registration. Any other person wishing to speak
at the hearing will be afforded an opportunity after the
registered personshavebeen heard.

Dueto enhanced security precautions at the Cal/EPA
Headquarters Building located at 1001 | Street, Sacra-
mento, all visitorsarerequiredto signinprior to attend-
ing any meeting. Sign—in and badge issuance occur in
the Visitor and Environmental Services Center. This
Center islocated just inside and to the left of the build-
ing’s public entrance. Depending on their destination
and the building security level, visitors may be asked to
show valid pictureidentification. Valid pictureidentifi-
cation can take the form of a current driver’s license,
military identification card, or state or federal identifi-
cation cards. Depending on the size and number of
meetings scheduled on any given day, the security
check—in could take from three to fifteen minutes.
Please allow adequate time to sign in before being di-
rected toyour meeting.

If you have special accommodation or language
needs, please contact Laura Hayashi, Regulations
Coordinator, Regulations Section, at (916) 322—6409 or
by e-mail at regs@dtsc.ca.gov by June 11, 2007. TTY/
TDD/Speech-to—Speech users may dial 7-1-1 for the
CdiforniaRelay Service.

In accordance with the California Government Code
and Americanswith Disabilities Act requirements, this
publication can bemadeavailableinBraille, largeprint,
computer disk, or tape cassette (etc) as adisability—re-
|ated reasonabl e accommaodation for an individual with
a disability. To discuss how to receive a copy of this
publicationinanalternativeformat, please contact L au-
ra Hayashi at (916) 3226409 or by e-mail at
regs@dtsc.ca.gov.

AUTHORITY AND REFERENCE

These regulations are being proposed under the au-
thority of Health and Safety Code sections 25205.6 and
58012 (Added by Gov. Reorg. Plan No. 1, §146, eff.
July 17, 1991.) The statutory references are Health and
Safety Code sections25205.6 and 25501.

INFORMATIVE DIGEST/POLICY STATEMENT
OVERVIEW

ExistingLaw
1) RequiresDTSC, onor before November 1 of each

year, to provide the Board of Equalization (BOE)
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2)

3)

4)

5)

6)

with a schedule of codes consisting of
corporations and organizations that use, generate,
store, or conduct activities related to hazardous
materials, asdefined, including, but not limited to,
hazardous waste. The schedule consists of
identification codes from either the Standard
Industrial Classification (SIC) system established
by the U.S. Department of Commerce, or the
North American Industry Classification System
(NAICS) adopted by theU.S. CensusBureau.

Establishesan annual feescheduleasfollows:

a) $200 for those organizationswith 50 or more
employees, but lessthan 75 employees,

$350 for those organizations with 75 or more
employees, but lessthan 100 empl oyees,

$700 for those organizations with 100 or
more employees, but less than 250
employees,

$1,500 for those organizations with 250 or
more employees, but less than 500
employees,

$2,800 for those organizations with 500 or
more employees, but less than 1,000
employees,

f) and, $9,500 for those organizations with
1,000 or moreempl oyees.

The fee paid by those organizations s placed into
the Toxic Substances Control Account (TSCA)
pursuant to Health and Safety Code section
25173.6, to be avalable to DTSC upon
appropriationby theL egidature.

Defines that the number of employees employed
by an organization is the number of persons
employed in the state for more than 500 hours
during the calendar year preceding the calendar
yearinwhichthefeeisdue.

Establishesthat the fee rates (above) are the rates
for the 1998 calendar year. Beginning with the
1999 caendar year, and for each calendar year
thereafter, the BOE will adjust the rates annually
to reflect increases or decreases in the cost of
living during the prior fiscal year, as measured by
the Consumer Price Index issued by the
Department of Industrial Relations or by a
SUCCESSOr agency.

Outlines specified mandatory payments to fund
the State’s obligations to the federal government
under the Comprehensive Environmental
Response Compensation and Liability Act
(CERCLA), more commonly known as
Superfund.

b)

<)

d)

€)
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7) Exempts from the environmental fee a nonprofit
corporation primarily engaged in the provision of
residential social and personal care for children,
the aged, and specia categories of persons with
some limits on their ability for self—care, as
described in SIC Code 8361 of SIC Manua
published by the United States Office of

Management and Budget, 1987 edition.
Policy Statement Overview

DTSC is responsible for implementing three core
program activities: regulating the generation,
transportation, disposal and management of hazardous
waste; cleaning up sites contaminated with hazardous
substances; and identifying ways to prevent or reduce
the amount of hazardous waste produced in California.
Tofundtheseprograms, DTSC leviestwo typesof fees.
Thefirst type consists of fees assessed on persons who
are engaged in specific, regulated activities, including
the generation, transfer and disposal of hazardous
waste, and the operation of hazardous waste treatment,
storage and disposal facilities. Fees of this nature are
based on a “polluter pays’ principle wherein persons
engaged in these activities are responsible for paying
DTSC'sregulatory and oversight costs.

The other type of feethat DTSC assessesis abroad—
based fee. Unlike the regulatory fees described above,
which are based on specific hazardous waste activities,
DTSC levies its broad—based fee, the environmental
fee, on businesses engaged in activities that are carried
out using products, equipment or servicesthat cannot be
produced or provided without adding to the general
hazardous waste regulatory problem. The premise un-
derlying abroad—based feeliketheenvironmental feeis
that at |east some aspects of the hazardouswasteregul a-
tory problem derive from the basic operational charac-
teristics of advanced economies, which are dependent
on the use of chemicalsand other hazardous substances
toproducegoodsand services.

Modern societies rely on many products — comput-
ers, copiers, cell phones, household and industrial
chemicals, printed material, plastics — that are
manufactured using chemical feedstocks and chemical
processing techniques. In many cases, it is not just the
production of the product that creates hazardous waste;
rather, the product itself becomes ahazardouswaste af -
ter it hasserved itsuseful lifeand isdiscarded. Because
the use of these productsis ubiquitous, DTSC'’s broad—
based environmental fee casts awide net to include all
businessesthat depend on modern day productsto func-
tion. DTSC uses the revenues from the environmental
fee to pay the costs of the more general, public-health
related aspects of the hazardouswaste program, includ-
ing cleanup of “ orphan” toxic wastesites, laboratory ac-
tivities, toxicrisk assessment, and pollution prevention.
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Environmental Fee

The environmental fee was established in 1989 by
Senate Bill (SB) 475 (Stats. 1989, ch. 269) to provide
DTSC with a broad-based revenue source to supple-
ment the feesit was already receiving from businesses
that generate, store, transport or dispose of hazardous
waste. The environmental fee does not require that a
business be involved with hazardous waste, only that it
conductsactivitiesinthisStaterel ated to hazardousma-
terials (Health & Saf. Code, § 25205.6, subd. (b). Since
al businesses use products that contain hazardous ma-
terials, such as computers, printers, automobiles, fluo-
rescent lights and cleaning products, the fee applies to
al businesses with 50 or more employees unless they
are specifically exempted. The environmental fee does
not apply to banks and insurance companies, which un-
der the California Constitution pay a corporate tax in
lieu of all other taxes. In 1994, Assembly Bill (AB)
3540 (Stats. 1994, ch. 619) exempted nonprofit residen-
tial carefacilitiesfrom having to pay the environmental
fee.

Prior to 1998, the environmental feewasused to fund
both hazardous waste management and site mitigation
program activities. In 1995, SB 1222 (Stats. 1995, ch.
638) required the Secretary for Cal/EPA to convene a
task forceto review DTSC’shazardous waste fee struc-
tureand makerecommendationson anew feesystemby
January 1, 1997. The Fee Reform Task Force was com-
posed of representatives from regulated businesses,
general industry, labor unions, the Legislature, and en-
vironmental organizations. The Task Force concluded
that DTSC's regulatory costs should be funded from
fees on regulated industries and that DTSC's site miti-
gation costs should befunded from the partiesresponsi-
ble for contaminating the sites. When responsible par-
ties cannot be located or are insolvent, the Task Force
recommended that site cleanup costs be funded from
the environmental fee. The Task Force selected the en-
vironmental fee becauseit wanted to use abroad—based
revenue sourcefor cleanup costsin situationswhere no
specificbusinesscould beheldresponsible.

The Legisature enacted the Task Force’ srecommen-
dationswith SB 660, (Stats. 1997, ch. 870) which raised
the environmental feeratesand designated it asthe pri-
mary funding source for DTSC's Site Mitigation and
Brownfield Reuse Program and its Science, Pollution
Prevention and Technol ogy Development Program. SB
660, in essence, created a funding “firewall” between
DTSC's regulatory programs and its site mitigation/
general support activities. Funding sourcesthat support
DTSC's hazardous waste regulatory costs include the
generator fee, disposal fee, activity fee (facility permit
activity), annual facility fee, EPA identification fee,
manifest fee, and money collected from cost recovery
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efforts for corrective actions. In contrast, funding for
DTSC'ssitecleanup and pollution prevention activities
comes from the environmental fee, fines and penalties
collected from actions brought by DTSC, recovery of
DTSC's costs to oversee cleanup activity of contami-
nated sites, interest and other revenue, and until 2001,
Genera Fundrevenue.

The rates for the environmental fee, which are ad-
justed annually to reflect changesin thecost of living as
measured by the Consumer Price Index, are based on
the number of employees that are employed by a busi-
nessinthe State for morethan 500 hoursduring the pre-
viouscalendar year for whichthefeeisdue.

Proposed Regulations

The proposed regul ations arerequired by order of the
California Supreme Court in Morning Star Company V.
Sate Board of Equalization (2006) 38 Cal. 4" 324. In
its April 24, 2006, ruling the Court reversed a Court of
Appealsdecision and ruled that DTSC violated the Ad-
ministrative Procedures Act (APA) and that the depart-
ment must formally promulgate a regulation for the
proper implementation of the environmental fee. The
Supreme Court determined DTSC’s policy isareason-
able interpretation of the law, but not the only inter-
pretation. The Court stated that DTSC’sprovision of all
the SIC codesto BOE was areasonable basisfor asses-
sing the environmental fee, but noted it didn’t meet the
test of “the only legally tenable interpretation” of the
statute. Thus, becausethe policy isnot theonly possible
interpretation and applies statewide, it should have
been adopted as a formal regulation, according to the
Court, with the customary APA requirements of ad-
vance notice, public comment, and review by an inde-
pendent office that measures it against the law passed
by theL egidlature.

The proposed regulations clarify Health and Safety
Code section 25205.6 by defining key terms associated
with the environmental fee and identifies authoritative
referencesthat identify material sthat pose asignificant
present or potential hazard to human health or safety, or
totheenvironment, if rel eased into theenvironment.

The proposed regulations will include information
specifying one or more hazardous materialsthat causes
each two—digit SIC code to be included on the list sub-
jecttotheenvironmental fee.

CALIFORNIA ENVIRONMENTAL QUALITY
ACT (CEQA) COMPLIANCE

The environmental feeregulationisnot considered a
“project” under California Code of Regulations, title
14, section 15378, subsection (b)(4).
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PEER REVIEW

Under the provisions of Health and Safety Code sec-
tion 57004, peer review isnot required becausethe pro-
posed regulations do not establish a regulatory level,
standard or other requirement subject to scientific peer
review. The proposed ruleis considered an administra-
tivestandard that doesnot requirepeer review.

BUSINESS REPORT

DTSC has determined that this rulemaking will not
require businesses to write a new report, as defined by
Government Code section 11346.3, subdivision (c).

FISCAL IMPACT ESTIMATES

Mandateson L ocal Agenciesand School Districts:
DTSC hasmadeapreliminary determination that adop-
tion of these regulations will create no new local man-
dates.

Estimate of Potential Cost or Savings to Local
Agencies Subject to Reimbursement: DTSC has
made a preliminary determination that adoption of
theseregulationswill not impose alocal mandate or re-
sult in costs subject to reimbursement pursuant to part 7
of division 4, commencing with section 17500, of the
Government Code or other nondiscretionary costs or
savingstolocal agencies.

Cost or Savingsto Any State Agency: DTSC has
made a preliminary determination that the proposed
regulations will have no impact on State revenue or
costs.

Cost or Savingsin Federal Funding to the State:
DTSC has made a preliminary determination that the
proposed regulation will have noimpact on Federal rev-
enueor costs.

Effect on Housing Costs: DTSC hasmadeaprelimi-
nary determination that the proposed regulation will
havenoimpact onhousing costs.

Cost Impacts on Representative Private Persons
or Businesses:

DTSC isnot aware of any cost impacts that a repre-
sentative private person or business would necessarily
incur in reasonable compliance with the proposed ac-
tion.

Significant Statewide Adver se Economic Impact
on Businesses:

DTSC hasmadeaninitia determination that the pro-
posed regulations will not have a significant statewide
adverse economicimpact directly affecting businesses,
including the ability to compete with businessesin oth-
er states. Theregulationsincluded herein are for an ex-
isting program, the environmental fee, which has been
inplacesince 1989. Theregulationwill not resultinany
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increasein fees or taxes above the amountsthat are as-
sessed currently.

Effect on Small Businesses:

DTSC has determined that provisions of this rule-
making will have no effect on small businesses. Busi-
ness organizations with fewer than 50 employees are
not subject totheenvironmental fee.

CONSIDERATION OF ALTERNATIVES

DTSC must determine that no reasonable alternative
it considered or that has otherwise been identified and
brought to the attention of DTSC would be more effec-
tive in carrying out the purpose for which the action is
proposed, or would be as effective and lessburdensome
to affected private persons than the proposed action.
DTSC invitesinterested persons to present arguments,
with respect to the various options, at the scheduled
hearing, or during thewritten comment period.

AVAILABILITY OF TEXT OF REGULATIONS
AND STATEMENT OF REASONS

Copies of the Notice, Initial Statement of Reasons
and the text of the proposed regulations are posted to
DTSC'sInternet site at http://www.dtsc.ca.gov or may
be obtained from Laura Hayashi of DTSC's Regula-
tions Section as specified below. In addition, the rule-
making record, which containsall theinformation upon
which this proposal isbased, isavailable for inspection
at theaddresslisted bel ow.

POST-HEARING CHANGES

After the close of the comment period, DTSC may
adopt the proposed regulations. If, pursuant to Govern-
ment Code section 11346.8, subdivision (c), sufficient-
ly related changes are made, the modified text will be
made availablefor comment for at least 15 days prior to
adoption. Only persons who requested notification of
modified changes, provided written or oral testimony at
the hearing, or submitted written comments on these
specific regulations will be sent a copy of the modified
text.

Onceregulations have been adopted, DTSC prepares
aFinal Statement of Reasons which updates the Initial
Statement of Reasons, summarizes how DTSC ad-
dressed comments and includes other materials, as re-
quired by Government Code section 11346.9. Copiesof
the Final Statement of Reasons may be obtained from
Ms. Hayashi at the address listed below. A copy of the
Fina Statement of Reasons will also be posted on
DTSC's Internet site at http://www.dtsc.ca.gov, along
with the date the rulemaking isfiled with the Secretary
of Stateandtheeffectivedateof theregulations.
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CONTACT PERSONS

Inquiriesregarding technical aspects of the proposed
regulations may be directed to Kyle Gardner of DTSC
at (916) 322-2448 or, if unavailable, Dennis Mahoney
of DTSC at (916) 324—0339. However, such oral inqui-
riesarenot part of therulemaking record.

Statements, arguments or contentions regarding the
rulemaking and/or supporting documents must be sub-
mitted in writing or may be presented orally or in writ-
ing at the public hearing in order for them to be consid-
ered by DTSC beforeit adopts, amendsor repeal sthese
regulations. To beincluded in thisregulation package's
mailing list, and to receive updates of this rulemaking,
please visit http://www.calepa.ca.gov/Listsews/dtsc/
and subscribe to the applicable Listserv. You may also
leave amessage on the DTSC mailing list phoneline at
(916) 324—9933 or e—mail: regs@dtsc.ca.gov.

Pleasedirect all written comments, procedural inqui-
ries and requests for documents by mail, e-mail or fax
to:

LauraHayashi, Regulations
Coordinator

Regul ations Section

Department of Toxic Substances
Control

1001“1” Street
P.O.Box 806
Sacramento, CA 95812—-0806

regs@dtsc.ca.gov

Fax Number: (916) 324-1808

LauraHayashi’s phone number is(916) 322—6409. If
Ms. Hayashi is unavailable, please call Nicole Sotak,
Chief of Regulations Section, at (916) 327-4508.

Mailing Address:

E—mail Address:

GENERAL PUBLIC INTEREST

DEPARTMENT OF FISH AND GAME

CONSISTENCY DETERMINATION
Fish and Game Code Section 2080.1
CESA No. 2080-2007-006-06
PROJECT: I-15 Northbound Truck—-Descending
L ane/Pavement Rehabilitation

I-15 South of Bailey Road to North of
YatesWell Road, County of San
Bernardino

CaliforniaDepartment of
Transportation

LOCATION:

NOTIFIER:
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BACKGROUND

The California Department of Transportation (“Cal-
trans”) isplanning to construct a12 milelong truck—de-
scending land on the northbound side and rehabilitate
the roadbeds on the southbound and northbound sides
of Interstate 15 between postmiles169.9and 182.1. The
purpose of the project is to reduce northbound traffic
congestion and safety concerns caused by an average
sustained down grade of 4.3 percent. The project islo-
cated from south of Bailey Road to North of Yates Well
Road in San Bernardino County. The proposed
construction will impact 18 acres of desert tortoise hab-
itat. 17.11 acres is considered unoccupied habitat and
0.89 iswithin critical habitat of the desert tortoise. All
acresarewithinthe Caltransright—of—way.

The project will impact 18 acres of desert scrub and
desert wash habitat. This acreage includes habitat for
the desert tortoise (Gopherusagassizi), aspecieslisted
as threatened pursuant to both the federal Endangered
Species Act (ESA) (16 U.S.C. § 1531 et seq.) and the
Cdlifornia Endangered Species Act (CESA) (Fish and
GameCode§ 2050 et seq.).

Becausethe project hasthe potential to take aspecies
listed under the ESA, the United States Fish and Wild-
life Service (“Service”) issued a Biological Opinion
and Incidental Take Statement to the Federal Highway
Administration (1-8-07—-21) on March 27, 2007 for
the project which concluded that the project “. . .isnot
likely to jeopardize the continued existence of the tor-
toise...” TheBiological Opinionwasamended on April
20, 2007 toinclude specificlanguagerelated to required
timeframes for providing habitat mitigation lands and
requirements for funding long—term management of
those lands. The Biological Opinion was subsequently
amended again on April 24, 2007, to include corrected
mitigation fees which were erroneously included in the
first amendment. The Biological Opinion and Amend-
ments describe the project, including project features
devel oped to minimize impacts on the tortoise, and set
forth measuresto mitigate the remaining impactsto the
tortoiseanditshabitat. On March 29, 2007, the Director
of the Department of Fish and Game (“DFG”) received
correspondence from Caltrans requesting a determina-
tion pursuant to section 2080.1 of the Fish and Game
Codethat theamended Biol ogical Opinionand Inciden-
tal Take Statement areconsistent with CESA.

DETERMINATION

DFG has determined that the Incidental Take State-
ment and amended Biological Opinion are consistent
with CESA because the mitigation measures therein
meet the conditions set forth in Fish and Game Code
section 2081, subparagraphs(b) and (c), for authorizing
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theincidental take of CESA-listed species. Specifical-
ly, DFG findsthat the take of tortoise will beincidental
to an otherwise lawful activity (i.e., construction of the
truck—descending lanes and road rehabilitation), the
mitigation measuresidentified in theamended Biologi-
cal Opinion and Incidental Take Statement will mini-
mize and fully mitigate the impacts of the authorized
take of desert tortoise, and the project will not jeopar-
dize the continued existence of the species. The mitiga-
tion measures in the amended Biological Opinion and
Incidental Take Statement includebut arenot limitedto,

thefollowing:
1. Catranswill reduce direct injury and mortality to
tortoisesby:
O Implementing preconstructionsurveys,
O Having a biological monitor on site during
construction;
O Inspecting each trench 3—4 times per day and
beforeback filling; and
O Constructing  desert  tortoise—exclusion

fencing
All personnel involved in the construction project
will receive desert tortoise protection training
prior to performing on—sitework.
Caltrans will place trash in sealed containers and
will empty the containers at the close of business
each day and will cage or net water sources to
prevent useby commonravens.
Caltrans will use biological monitors who are
authorized by the Service and DFG to handle
desert tortoises.
Cdltrans will mitigate for permanent habitat
impacts by purchasing and protecting in
perpetuity a total of 55 acres of desert tortoise
habitat at areplacement location (3:1 for 17 acres
and 4:1 for the 1 acre in critica habitat). In
addition, Caltrans will provide for the long—term
management and initial enhancement of the
compensatory habitat.
Caltrans will provide a report to DFG and the
Service within 60 days of the completion of
project activities that documents compliance with
al commitments and Terms and Conditions
specified in the amended Biological Opinion,
Incidental Take Statement, and any other
regulatory permits.
Based on this consistency determination, Caltrans
does not need to obtain authorization from the DFG un-
der CESA for takeof desert tortoisethat occursin carry-
ing out the project, provided Caltranscomplieswith the
mitigation measures and other conditions described in
the amended Biological Opinion and Incidental Take
Statement. However, if the project as described in the
Biological Opinion, including the mitigation measures
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therein, changes after the date of the Opinion, or if the
Service amends or replaces that Opinion, Caltrans will
need to obtain from DFG anew consistency determina
tion (in accordance with Fish and Game Code section
2080.1) or a separate incidental take permit (in accor-
dancewith Fish and Game Code section 2081).

DEPARTMENT OF FISH AND GAME

Department of Fish and Game —
Public Interest Notice
For Publication May 11, 2007
CESA CONSISTENCY DETERMINATION FOR
Implementation of the Klamath River Fisheries

Restoration Grant Program by the California

Department of Fish and Game
Trinity, Humboldt, and Del Norte Counties

The California Department of Fish and Game'sFish-
eries Restoration Grant Program (“FRGP”) notified the
Director of the Department on May 1, 2007 that the
FRGP proposesto rely on consultations between feder-
a agenciesto carry out aproject that may adversely af-
fect species protected by the California Endangered
Species Act (“CESA”). The project authorized by the
federal consultation consists of implementation of the
Klamath River Restoration Grants Program pursuant to
Department of the Army Regional General Permit No.
12 (Corpsfile 27922N) (RGP 12). Restoration projects
funded by the FRGP and covered by RGP 12 are de-
signed specifically for the purpose of restoring salmo-
nids fisheries habitat and improving watershed condi-
tions to improve the survival, growth, migration, and
reproduction of native salmonids. Project activitiesin-
clude instream habitat improvements using gravel,
rock, and wood, log placement, installation of fish
screens, removal of fish passagebarriers, riparian resto-
ration, and upsloperehabilitation activities.

OnMay 21, 2004, the National Marine Fisheries Ser-
vice (NMFS) issued a no jeopardy federal biological
opinion and incidental take statement
(151422SWR03AR8912:FRR/JTJ) to the U.S. Army
Corpsof Engineersthat authorizestake of the Federally
and State endangered Central California Coast (CCC)
Coho Salmon (Oncorhynchus kisutch) that may occur
incidentally during implementation of restoration proj-
ectsdescribedinthebiological opinion.

Pursuant to California Fish and Game Code Section
2080.1, the FRGPisrequesting adetermination that the
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federal biological opinion
151422SWR03AR8912:FRR/JTJ is consistent with
CESA. If the Department determinesthat thefederal bi-
ological opinion is consistent with CESA, restoration
projectsfunded by the FRGP and carried out pursuant to
RGP 12 will not be required to obtain separate inciden-
tal take permitsunder CESA for their projects.

DEPARTMENT OF FISH AND GAME

Department of Fish and Game —
Public Interest Notice
For Publication May 11, 2007
CESA CONSISTENCY DETERMINATION FOR
Prichard Lake Restoration Project
Sacramento County

The Department of Fish and Game (“ Department”)
received anoticeon April 19, 2007 that the Sacramento
County Airport System (“SCAS") proposes to rely on
consultations between federal agencies to carry out a
project that may adversely affect species protected by
the CaliforniaEndangered SpeciesAct (“*CESA™). This
project consistsof restoration activitieson 42.7 acres of
wetland habitat at and around Prichard Lake in Sacra-
mento County. The activities will temporarily impact
the 9.7 acre Prichard L ake site and the 33 acreswetland
compensationsite.

TheU.S. Fishand Wildlife Service,onMay 27, 2004,
issued tothe U.S. Army Corps of Engineers (“ Corps’),
a no jeopardy federa Dbiologica opinion
(1-1-04—-+-0030) which considersimpacts to the Fed-
erally and Statethreatened giant garter snake (Thamno-
phisgigas), and authorizesincidental take. The Service
subsequently issued two amendments to the biological
opinion: No. 1-1-06-F0225 on August 25, 2006
which dightly modified the project activities, and No.
1-1-07-F-0163 on April 20, 2007 which clarified de-
tails of the conservation easement and management en-
dowment.

Pursuant to California Fish and Game Code Section
2080.1, the Corps and SCAS are requesting a deter-
mination  that  federal biological  opinion
1-1-04-F-0030, as amended by 1-1-06-0225 and
1-1-07-F-0163, is consistent with CESA. If the De-
partment determinesthat the federal biological opinion
is consistent with CESA, SCASwill not be required to
obtain an incidental take permit for the proposed proj-
ect.
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DEPARTMENT OF FISH AND GAME

Department of Fish and Game —
Public Interest Notice
For Publication May 11, 2007
CESA CONSISTENCY DETERMINATION FOR
Replacement of 264 culverts on State Routes 128
and 253 Project
Humboldt County

The California Department of Fish and Game (“De-
partment”) received notice on April 3, 2007 that the
Cdifornia Department of Transportation (“Caltrans’)
proposesto rely on consultations between federal agen-
ciesto carry out aproject that may adversely affect spe-
cies protected by the California Endangered Species
Act (“CESA”). Thisproject consists of replacing or re-
trofitting 274 culverts on State Routes 128 and 253 in
Mendocino County, 5 of which locations are known to
beinhabited by listed fish species. Theactivitieswill in-
clude in—water work which will impact listed fish spe-
cies and may necessitate removal of riparian vegeta-
tion.

TheNational Marine Fisheries Service, on January 4,
2005, issued to the Federal Highway Administration
(FHWA), a no jeopardy federal biological opinion
(151422SWR2004SR20089:DJL) which considers the
Federally and State endangered Central California
Coast (CCC) Coho Salmon (Oncorhynchus kisutch)
and authorizesincidental take.

Pursuant to California Fish and Game Code Section
2080.1, Cadltrans is requesting a determination on
whether the  federd biological opinion
151422SWR2004SR20089:DJL is consistent with
CESA. If the Department determinesthat thefederal bi-
ological opinionisconsistent with CESA, Caltranswill
not berequired to obtain anincidental take permit under
CESA for theproposed project.

FISH AND GAME COMMISSION

NOTICE OF FINDING, FINDING, AND
STATEMENT OF REASONS

(Denying Petition to Delist Coho Salmon South of
San Francisco)

NOTICE ISHEREBY GIVEN that, pursuant to the
provisions of Section 2074.2 of the CaliforniaFish and
Game Code, the CaliforniaFish and Game Commission
(“Commission”), atitsMarch 1, 2007, meetingin Arca-
ta, rejected the petition (“Petition 2004") filed by
Messrs. Homer T. McCrary and Fabian Alvarado of Big
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Creek Lumber Company and Mr. Robert O. Briggs of
Central Coast Forest Association to remove coho salm-
on (Oncorynchuskisutch) south of San Francisco from
thelist of endangered species. Thisrejectionisbased on
afinding that the petition did not provide sufficient in-
formation to indicate that the petitioned action may be
warranted. At that meeting, the Commission aso an-
nounced itsintention to adopt this Statement of Reasons
atitsApril 2007 meetingin BodegaBay.

NOTICE ISALSO GIVEN that, at itsApril 12, 2007
meeting in Bodega Bay, the Commission adopted the
following formal statement of reasons (findings of fact
and law) outlining thebasisfor rejection of thepetition.

BACKGROUND

February 24, 1993. The Commission received a
petition from the Santa Cruz County Fish and Game
Advisory Commission to list as endangered under the
Cdlifornia Endangered Species Act (“CESA”) coho
salmonin Scott and Waddell Creeks.

March 2, 1993. The Commission referred the peti-
tion to the Department of Fish and Game (“Depart-
ment”) to review and recommend whether the petition
contained sufficient information to warrant its accep-
tance by the Commission. The Department recom-
mended the petition be rejected because it believed it
wasinappropriateto limit thelisting to two populations
of aspeciesthat was experiencing severedeclineover a
largeportion of itsrange.

October 7, 1993. The petition was withdrawn with
the stated intent of submitting a new petition covering
all streamssouth of San Francisco.

December 16, 1993. The Commission received an
expanded petition to list as threatened coho salmon
south of San Francisco. Thereafter, the Department re-
viewed thepetition and recommended it be accepted.

April 7, 1994. The Commission found that the peti-
tion contained sufficient information toindicatethat the
petitioned action may be warranted and accepted the
petition. Coho salmon south of San Francisco becamea
“candidate’ species.

March 1995. The Department completed its status
review of coho salmon south of San Francisco, and rec-
ommended the coho salmon south of San Francisco be
listed as endangered, rather than threatened as peti-
tioned.

December 31, 1995. The Commission listed, as en-
dangered, coho salmon south of San Francisco under
CESA.

1996. The Commission’sregulations are amended to
include and identify coho salmon south of San Francis-
co as“Endangered”. (Cal. Code Regs. tit. 14, 8670.5 or
3670.5)
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July 28, 2000. The Commission received a petition
from the Salmon and Steelhead Recovery Coalition to
list coho salmon north of San Francisco under CESA.
(Coho salmon populations south of San Francisco were
aready listed asendangered under CESA.)

August 7, 2000. The Commission forwarded the
petition to the Department to review and recommend
whether the petition contained sufficient informationto
indicatethat the petitioned action may bewarranted.

February 2, 2001. The Department presented its
findings to the Commission that the petition provided
sufficient information and recommended to the Com-
mission that it accept the petition to list coho salmon
north of San Francisco for consideration. The Commis-
siondid not takeany action dueto lack of quorum.

April 5, 2001. The Commission accepted the petition
tolist coho salmon north of San Francisco for consider-
ation after receiving public testimony thereby making
cohoa“candidatespecies’.

May 28, 2002. The Department transmitted to the
Commission its April, 2002, status review report re-
garding coho salmon north of San Francisco (as re-
quired by Fish and Game Code section 2074.6) recom-
mending that it list coho salmon north of Punta Gorda
(Humboldt Co.) as athreatened species and coho salm-
on south of Punta Gorda (Humboldt Co.), (which in-
cludes coho salmon south of San Francisco), as an en-
dangered speciesin the Commission’sregulations(Cal.
CodeReg., tit. 14, 8670.5).

August 30, 2002. The Commission made a finding
that coho salmon north of PuntaGordaand coho salmon
south of PuntaGordawarrant listing asathreatened and
anendangered species, respectively.

Pursuant to Fish and Game Code section 2114 (recov-
ery strategy), the Commission delayed the required ru-
lemaking to add coho to the threatened and endangered
species list in the Commission’s regulations for one
year while the Department prepared a recovery strate-
ay.

August 28, 2003. The Department presented itsdraft
recovery strategy to the Commission; and the Commis-
sion granted a6 months extension on therecovery strat-
egy.

February 4, 2004. The Department presented itsre-
covery strategy to the Commission. The Commission
authorizeditsstaff to publishaNoticeof Intent (NOI) to
amend CCR, tit. 14, sec. 670.5 to add al Cdifornia
cohotothethreatened and endangered specieslists.

February 25, 2004. Commission staff issued the No-
ticeof Intent toamend CCR, tit. 14, sec. 670.5. | ssuance
of the NOI begins the rulemaking process to add coho
salmon north of Punta Gorda and coho salmon south of
Punta Gorda to the list of threatened and endangered
Species.
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June 17, 2004. The Commission received a petition
from the Central Coast Forest Association and Big
Creek Lumber Company to redefine the southern
boundary of the coho regulatory listing to exclude or
delist coho salmon south of San Francisco.

August 5, 2004. The Commission voted to adopt the
rulemaking package to add coho salmon north of Punta
Gorda to the list of threatened species and to add all
coho salmon south of Punta Gordato thelist of endan-
gered species.

December 31, 2004. The Department provided the
Commission with its written evaluation of the petition
todelist coho salmon south of San Francisco.

January 26, 2005. Petitionersprovided commentsto
the Commission on the Department’s written evalua-
tion of the petition to delist coho salmon south of San
Francisco.

March 17, 2005. The Commission rejected the peti-
tiontodelist coho salmon south of San Francisco.

M arch 30, 2005. The CaliforniaEndangered Species
Act list (14 C.C.R. 670.5) was amended to add coho
salmon north of PuntaGordaas* threatened” and to add
all coho salmon south of PuntaGordaas“ endangered”.
The separate listing for coho salmon “south of San
Francisco” wasremoved.

November 16, 2005. Petitionersfiled apetitionfor it
of mandate in Sacramento County Superior Court chal-
lenging the Commission’s rejection of the petition to
delist coho salmon south of San Francisco.

September 22, 2006. The Sacramento County Supe-
rior Court issued an order setting aside the Commis-
sion'sMarch 17, 2005 decision to reject the petition to
delist coho salmon south of San Francisco.

October 6, 2006. The Sacramento County Superior
Court clarifiedits September 22, 2006 order.

January 25, 2007. The Commission is served with
the Judgment and Noticeof Entry.

February 7, 2007. The Commission issued a notice
of reconsideration of the petition to delist coho salmon
south of San Francisco.

March 1, 2007. The Commission reconsidered the
petition to delist coho salmon south of San Francisco
and received additional written and oral comment from
the petitioners, the Department, and the public. At this
meeting the Commission rejected the petition, finding
that the petition did not contain sufficient information
toindicatethe petitioned action may bewarranted. Staff
was directed to prepare a draft statement of reasons
(pursuant to Fish & Game Code § 2074.2) for consider-
ationat theCommission’sApril 12—13, 2007 meeting.

STATUTORY REQUIREMENTS

A species is endangered under California Endan-
gered SpeciesAct, Fish and Game Code Section 2050 et
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seq. (CESA), if it “isin serious danger of becoming ex-
tinct throughout all, or asignificant portion, of itsrange
due to one or more causes, including loss of habitat,
change in habitat, over exploitation, predation, com-
petition, or disease.” (Fish & G. Code, § 2062.) There-
sponsibility for deciding whether a species should be
removed from the endangered species list, otherwise
known asdelisting, restswith the Commission. (Fish &
G. Code, § 2070.)

To be accepted by the Commission, a petition to re-
move a species from the endangered species list must
include sufficient scientific information that the delist-
ing may bewarranted. (Fish & G. Code, § 2072.3, Cal.
CodeRegs,, tit. 14, § 670.1, subs. (d) and (€).) The peti-
tion must include information regarding the species
population trend, range, distribution, abundance and
life history; factors affecting the species’ ability to sur-
vive and reproduce; the degree and immediacy of the
threat to the species; the availability and sources of in-
formation about the species; information about thekind
of habitat necessary for survival of thespecies; and ade-
tailed distribution map. (Fish& G. Code, § 2072.3, Cal.
Code Regs,, tit. 14, § 670.1, subd. (d)(1).) In deciding
whether it has sufficient information to indicate the
petitioned action may be warranted, the Commissionis
required to consider the petitionitself, the Department’s
written eval uation report, and commentsreceived about
thepetitioned action. (Fish& G. Code, § 2074.2.)

The requisite standard of proof to be used by the
Commission in deciding whether the petitioned action
may bewarranted (i.e. whether to accept or reject apeti-
tion) was described in Natural Resources Defense
Council v. Fish and Game Commission (1994) 28
Cal.App.4" 1104 [hereinafter NRDC]. InNRDC, acase
where the petitioned action waslisting of aspecies, the
court determined that “the section 2074.2 phrase * peti-
tion provides sufficient information to indicate that the
petitioned action may be warranted’ means that the
amount of information, when considered in light of the
Department’s written report and the comments re-
ceived, that would |ead areasonabl e person to conclude
there is a substantial possibility the requested listing
could occur. . .” (NRDC, supra, 28 Cal.App.4th at page
1125.) This “substantial possibility” standard is more
demanding than the low “reasonable possibility” or
“fair argument” standard found in the California Envi-
ronmental Quality Act, but islower than thelegal stan-
dard for apreliminary injunction, which would require
the Commission to determine that a listing is “more
likely thannot” to occur. (1bid.)

The NRDC court noted that this* substantial possibil-
ity” standard involves an exercise of the Commission’'s
discretion and a weighing of evidence for and against
the petitioned action in contrast to the “fair argument”
standard that examines evidence on only oneside of the
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issue. (NRDC, supra, 28 Cal . App. 4" at page 1125.) As
the court concluded, the decision—making process in-
volves:
... ataking of evidencefor and against listingin a
public quasi—adjudicatory setting, a weighing of
that evidence, and a Commission discretion to
determine essentially a question of fact based on
that evidence. This process, in other words,
contemplates a meaningful opportunity to present
evidence contrary to the petition and ameaningful
consideration of that evidence.” (1d. at 1126.)
Therefore, in determining whether the petitioned ac-
tion“may bewarranted,” the Commission must consid-
er not only the petition and the evaluation report pre-
pared on the petition by the Department, but other evi-
denceintroduced in the proceedings. The Commission
must decidethisquestioninlight of theentirerecord.

REASONS FOR FINDING

Thisstatement of reasonsfor thefinding setsforth an
explanation of the basis for the Commission’s finding
and itsrejection of the petition to remove coho salmon
south of San Francisco fromtheendangered specieslist.
Itisnot acomprehensivereview of al information con-
sidered by the Commission and for the most part does
not address evidence that, while relevant to the peti-
tioned action, was not at issue in the Commission’s de-
cision.

In order to accept this petition, the Commissionisre-
quiredto determinethat it hasinformation to persuadea
reasonable person that there is a substantial possibility
that coho salmon south of San Francisco could be re-
moved fromtheendangered specieslist. Asthedecision
in NRDC makes clear, the Commission must critically
evaluate and weigh all evidence, and this process does
not allow the Commissiontoresolveall uncertaintiesin
favor of either the proponents or opponents of the peti-
tioned action. The Commission may deal with datagaps
by drawing inferences based on available information
or by relying on expert opinion that the Commission
findspersuasive, but inthe end the petition and other in-
formation presented to the Commission must affirma-
tively demonstratethe speciesnolonger meetsthecrite-
riafor protection asan endangered species.

Aswas previously mentioned, Fish and Game Code
section 2072.3 providesthat certain sufficient scientific
information must beincludedin apetitionin order for it
to be accepted. (e.g., species’ population trends, range,
distribution, abundance and life history; factors affect-
ing the species' ability to surviveand reproduce; thede-
gree and immediacy of thethreat to the species; theim-
pact of existing management efforts; suggestionsfor fu-
ture management of the species; the availability and
sources of information about the species; information
about the kind of habitat necessary for survival of the
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species; and a detailed distribution map.) The petition
includes some of thisinformation but much is missing
or mischaracterized.

A. Continuing Threatened Statusof Coho Salmon
South of San Francisco

Oneof themost obviousomissionsinthepetitionisa
failure to include specific information that the species
in question is “no longer threatened by any one or any
combination of the[following] factors:

1. Present or threatened modification or destruc-
tionof itshabitat;

2. Overpopulation;

3. Predation;

4. Competition;

5. Disease; or

6. Other natural occurrencesor human—rel ated activi-
ties.”

(Cdl. CodeRegs., tit. 14, 8 670.1, subd. (i)(1)(B).)

In the petition and supplemental materials submitted

by petitioners, little credible evidence is provided re-
garding the continuing status of coho salmon south of
San Francisco and no credible evidenceisprovided that
the coho salmon popul ations south of San Francisco are
“no longer threatened.” Instead testimony by fisheries
biol ogists from the Department, during the 2004—2005
proceeding, clearly establishthat:
Coho salmon south of San Francisco may bedoing
better now than they were ten years ago, but
populationsarestill quitedepressed and restricted,
andarestill vulnerableto extinction.

In 1995, coho salmon were found in Waddell and
Scott Creeksandthe San Lorenzo River.

In 2003, only Scott Creek contained all threebrood
years, and Waddell Creek contained only two of
threebrood years, one of which containedlessthan
20adults.

Currently, it appearsthat al three brood years are
present in both Scott and Waddell Creeks, and
possibly San Vicente Creek, but at far fewer
numbers than Scott and Waddell Creeks. Gazos

Creek appears to have only two brood years with

very low numbers.

(Seeasowritten testimony of Jerry Smith, Ph.D., re-
garding recent research at Gazos, Waddell and Scott
Creeks; February 10, 2007.)

Rather than address the continuing status of coho
salmon south of San Francisco, the bulk of the petition
and supplemental petition materialsarguethat theorigi-
nal 1995 listing of coho salmon south of San Francisco
was unfounded or in error because coho salmon are not
nativeto streams south of San Francisco. Whilethisar-
gument misunderstands CESA and itsapplicationto all
populations of native species within California, the
Commission findsthat each of the arguments presented
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by petitionerson thisissue are unsupported by evidence
in the record and, in fact, again reflect numerous mis-
characterizations of evidence, numerous misstatement
of facts, and a strong reliance on speculation and in-
nuendo rather thanrational scientificanalysis. The peti-
tion’s arguments regarding the coho salmon’s non—na-
tive status can be consolidated into six independent ar-
gumentsand each will beaddressed inthisCommission
statement of reasons.

B. Coho Salmon South of San Francisco Are Not
Native

1. Archeological Data

Petitioners, the petition, and the supplemental mate-
rialssubmitted by petitioners (including arecent article
by Kaczynski and Alvarado in Fisheries) argue that an
absence of coho salmon remains in the archaeol ogical
records available for areas south of San Francisco es-
tablishthat coho salmondid not historically exist within
this area. In support of this premise petitioners cite to
the research and survey work of Kenneth Gobalet,
Ph.D., published in 2004 in which Dr. Gobalet, survey-
ing Native American middens south of San Francisco,
had yet to find the remains of any coho salmon. In a
clear effort to mischaracterize Dr. Gobalet’swork peti-
tioners omitted a clear qualification in Dr. Gobalet's
publishedarticle.

“Because of this paucity of materials, far more
sampling is required to use the archaeological
record as definitive evidence for the absence of
coho salmon from this section of coast. This is
particularly important to acknowledge, because
thereis no question that coho salmon were native
to San Mateo and Santa Cruz counties (Behnke
2002; PB. Moyle personal communication).
Specimens dating from 1895 that were collected
by Cloudsley Rutter in streams south of San
Francisco are in the collection of the California
Academy of Sciences (D. Catania, CAS,
personnel communication). If coho salmon exist
inthearchaeol ogical recordsof San Mateo County
and Santa Cruz County coast at the same
frequency asin the San Francisco Bay area (14 of
105,000 elements), then at |least 7,506 elements
would have to be recovered before a single coho
salmon could beexpected.”

(“Archaeological perspectives on Native American
fisheries of Californiawith emphasis on steelhead and
salmon.” Transactions of the American Fisheries Soci-
ety 133(4): 801833, 825.; as of 2004, only 1,156 fish
bones had been analyzed from San Mateo and Santa
Cruzsites.)

In that same article Dr. Gobalet goes on to note that
thelow number of salmonid remainsdiscovered to date
islikely dueto the fact that salmonid bones do not pre-
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servewell dueto higher porosity and aregenerally thin-
ner than other bony fish. (Gobalet, et a. 2004) In fact,
coho salmon have rarely been documented at archaeo-
logical excavation withintheir known rangein Califor-
niaand only documented at archaeological sitesin the
eastern San Francisco Bay area and Del Norte County,
despite the fact that the speciesis known to be nativeto
streams in Marin, Sonoma, Mendocino, and Humbol dt
Counties. (Gobalet, et al. 2004; see also NOAA Notice
of 90—day Petition Finding, Federal Register, Vol. 71,
No. 56, March 23, 2006, page 14685.)

Dr. Gobalet did appear at the Commission’'sMarch 1,
2007 hearing and did testify orally aswell as provide a
written statement. Dr. Gobalet emphasized in histesti-
mony the qualifying statement made in his published
work and noted that “thefailureto find remains of these
fishes at archaeological sites does not mean they were
not present in coastal waters.” Dr. Gobalet went on to
further testify, however, that such archaeological re-
mains of coho salmon have recently been discovered
and positively identified at a site in Afio Nuevo State
Reserve (San Mateo County) confirming the historical
existence of coho salmon south of San Francisco. “The
parsimonious explanation for the presence of coho
salmon in Afio Nuevo State Reserve prehistoricaly is
that native salmon were captured from local streams
(e.g. Waddell Creek) by thelocal Indians. . ..” Thisnew
find and testimony positively refutes petitioners’ argu-
mentsthat archaeol ogical remains of coho salmon have
never beenfound south of San Francisco.

2. EarlyScientificAccounts

The Petition al so assertsthat thereisno valid historic
(including accountsfrom local newspapers) or scientif-
ic sourcewhich documentsthe presence of coho salmon
south of San Francisco prior to 1906. Becausethescien-
tific documentation published prior to 1906, primarily
by early ichthyologist David Starr Jordan (Jordan,
1892; Jordan and Gilbert, 1876-1919; Jordan, Gilbert,
and Hubbs, 1882; Jordan and Everman, 1902; Jordan,
1904a; Jordan 1904b; etc.), referenced coho salmon as
occurring north of San Francisco, the petitioners con-
clude coho salmon were absent south of San Francisco.
The Commission disagrees with the petitioners’ claim.
Jordan was describing the North American distribution
of coho salmon in a genera ichthyofaunal reference,
and his use of commonly used phraseology that a spe-
ciesisabundant upto, or from, ageographical landmark
does not mean that the species was absent in areas be-
yond thereferenced landmark. Jordan alsowrote, “This
species (coho salmon) is not common south of the Co-
lumbia, but is sometimes taken in California” (Jordan,
1894). Coho salmon were moreabundant in Oregonand
Cdifornia than indicated by this statement, further
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highlighting the problematic nature of relying on gener-
al ichthyofaunal referencesfor precise speciesdistribu-
tion information. Regarding the various excerpts from
early newspaper articles, the Commission views these
asnon-scientific reportsof already depressed salmonid
populations rather than as definitive scientific proof
that these fishes were unquestionably absent from the
area.

Early scientific collection efforts also stand as clear
evidence of historic coho salmon populations south of
San Francisco. In fact, coho salmon specimens col-
lected from San Mateo and Santa Cruz county streams
in 1895 and currently heldinthe CaliforniaAcademy of
Science’'s (CAS) Ichthyological Coallection (CAS,
2004) represent clear evidence that coho salmon were
nativeto, and present in, streams south of San Francisco
Bay prior to 1906. The CAS maintains four samples
(jars) of specimensthat authenticate the collection of 11
native coho salmon from Waddell Creek and four from
Scott Creek in Santa Cruz County on June 5, 1895, by
the party of Rutter, Scofield, Seale, and Pierson (CAS,
2004). Also, two coho salmon specimens were col-
lected from San Vicente Creek in Santa Cruz County
and one from Gazos Creek in San Mateo County by the
same parry of investigators. Although the collection of
these latter specimensisnot dated, they can reasonably
be assumed to have been collected during the same peri-
od. Coho salmon continue to persist in these four
streamstoday.

In correspondence the petitioners submitted to the
Commission, the petitioners questioned the validity of
these coho salmon specimens based on an assumption
thesewerelapsesintheir chain of custody.

The information the petitioners provide, however, is
pure speculation and does not indicate the specimens
arein any way unreliable. In fact, David Catania, Ich-
thyology Collections Manager for the CaliforniaAcad-
emy of Science believes the 1895 collections are reli-
able, are coho, and are from south of San Francisco. Ina
written statement provided to the Commission on Feb-
ruary 12,2007, Mr. Cataniastates:

“Housed in the California Academy of Sciences
(CAYS) fish collection are four cataloged lots with
18 individuals collected during the 1895 Carmel
River Expedition of Stanford University. These
specimens came from Scotts, Waddell, San
Vicente, and Gatos Creeksin Santa Cruz County.
Intheir petition, F. Alvarado and V.W. Kaczynski
call into question the validity of these specimens
with two main concerns. 1) changes in the
identification of the specimens over time, and 2)
the effects of the 1906 earthquake on the Stanford
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University (SU) fish collection now at the CAS. |
will comment oneach.

Attaching undue importance to these changes in
identification, suggestsalimited understanding of
specimen—based collections.

What is significant is that we have the specimens
as vouchers and that they can be examined at any
time, not that they may have been misidentified
fifty or a hundred years ago. Within the last few
years, these specimens have been examined by
three experts who have positively identified 17 of
theindividual sas coho (one specimen ischinook).
Previous misidentifications do not change what
thespecimensare.

Alvarado and Kaczynski cite J. Bohlke's account
of the 1906 earthquake and its effects on the
Stanford University fish collection (Stan.Ich.Bull.
v. 5, pg. 3, 31 July 1953) but are selective in their
interpretation. The 1906 earthquake broke fewer
than 25% of the bottles. The ichthyologists used
their expertise to salvage specimens and the
corresponding data from jars that had broken.
Unlessthey wererelatively certain, the specimens
were discarded. Although one cannot completely
rule out thepossibility, thereisnoindication that
any of thefour bottlescontaining these 17 coho
wasever broken.

In my opinion, the chances are negligible that
the data associated with these 17 coho were
compromised.”

(emphasisadded.)

Both the Department’s biologists (in their supple-
mental materials) and the National Marine Fisheries
Service (see, NOAA Notice, supra, Federal Register,
page 14685) agree with Mr. Catania sassessment of the
CAS specimens. Dr. Gobalet, commenting on these
same allegations by petitioners states that “ Kaczynski
and Alvarado (2006) [authorsof additional petition ma-
terial] disrespect over acentury of crediblesciencewith
improbable scenarios.” “ There is no evidence that the
[specimen] jars containing coho salmon were broken
during the [1906] earthquake and to intimate otherwise
isto denegrate the work of meticul ous collection custo-
dians at Stanford and the CAS.” The Commission
agrees. The petitioners provide no evidence to support
their contention that the 1906 earthquake compromised
theintegrity of the CAS coho collection, only specula-
tion that it could have occurred. This speculation is not
evidencethat any reasonable personwould rely uponin
assessingthepetition.

3. ClimateDifferences

The petition asserts that “extreme weather events
[are] the principal reason that coho colonies are unsus-
tainablein streams south of the Santa Cruz Mountains.”
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In supplemental materials submitted in support of the
petition by Mr. Robert Briggs (Central Coast Forest
Association), Mr. Briggs suggests that information in
the Department’s and NOAA Fisheries' joint report
titled Action Plansfor Monitoring California’s Coastal
Anadronous Salmonids (“Action Plan”) (Boydstun and
McDonald 2005), supports petitioners’ weather asser-
tions. Mr. Briggs includes in his September 30, 2006
letter to the Commission an excerpt from the Action
Planthat hebelievessupportstheir assertion:

“ Compared to the northern California coast and
the Pacific Northwest, the southern region has
fewer rainy days during the winter (Figure 3A),
although the rainy daysthat do occur tend to have
precipitation comparable to areas further north
(Figure 3B). The consequences is that the
discharge of southern California streamsis more
episodic than northern streams (Figure 3C). Note
that winter dischargefor Sespe Creek, depi cted for
the years 1991 and 1995 in Figure 3C may
increase by two to four orders of magnitude over
the few daysfollowing a major storm event, while
the more northerly streamsincrease by about one
order of magnitude” (Boydstun and McDonald
2005).

Mr. Briggs mischaracterizesthe excerpt he citesfrom
the Action Plan which he claims “explicitly confirms
the findings of our petition . . .” (climatic conditions
north of San Francisco Bay are substantially different
from those south of San Francisco Bay) by incorrectly
assuming that the Action Planiscomparing rainfall and
discharge north of San Francisco Bay to that in Santa
Cruz County. In reality, the Action Plan is comparing
rainfall and discharge in the “Northern Monitoring
Area’ with that of the “Southern Monitoring Area’,
with the boundary between the two areaslocated at the
Pajaro River (the Santa Cruz/Monterey county line). It
isimportant to note the Northern Monitoring Areain-
cludesthe coho streams south of San Francisco that are
indisputeby thepetitionersand Mr. Briggs. Theexcerpt
Mr. Briggsreferencesiscomparing the Northern Moni-
toring Area(which supportsall runsof coho salmon) to
the Southern Monitoring Area (which supports only
steelhead), not the area north of San Francisco to coho
habitat south of San Francisco, asMr. Briggsimplies.

Furthermore, the graphs from the Action Plan refer-
enced by Mr. Briggs provide even more evidence to
support the Department’s findings that coho habitat
north of San Francisco is not substantially different
from coho habitat south of San Francisco. Asthegraphs
clearly show, percentage of wet daysand amount of pre-
cipitation per wet day in Santa Cruz and San Mateo
counties are essentially identical to those of Marin
County and areas farther north along the central and
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north coast. These figures support the Department’s
conclusions that coastal areas of Santa Cruz and San
Mateo counties have similar climate to areas of north-
ern Californiawhere the native status of coho isnot in
dispute.

The Department also testified to a publication by
NOAA Fisheries Southwest Fisheries Science Center
(Spence et al. 2005) that supportsthe fact that coho are
native south of San Francisco. Spence et a. (2005)
constructed a model based on several geomorphic and
hydrologic characteristics that estimates the historical
potential for a particular stream to be suitable for coho
salmon. This modeling shows that coastal Marin
County streams are ecologically similar to Santa Cruz
County streamsof equival ent watershed size.

Petitionersrely upon the Kaczynski and Alvarado ar-
ticlein Fisheriesto statethat SantaCruzissignificantly
morelikely to receivefour inchesof raininasingle day
than Marin County throughout the winter and spring.
However, this doesn’'t prove that Santa Cruz County is
unsuitable for coho salmon. In order to demonstrate
that, onewould haveto | ook at therange of precipitation
patterns over the entire range of coho salmon. For ex-
ample, if onewereto comparethe precipitation patterns
of Marin County to Del Norte County or Jefferson
County in Washington (all within the natural range of
coho) itislikely that therewould beamuch moresignif-
icant difference than that shown by Kaczynski and Al-
varado (2006) for Marin and Santa Cruz counties. Inor-
der to make determinations about habitat suitability,
one would need to examine the habitat characteristics
along the entire range of coho, not just one small area,
and not just onehabitat variable.

TheKaczynski and Alvarado (2006) articleidentifies
late or nonexistent seasonal rains, stream flowsthat are
not sufficient to open sand bars, and devastating floods
asreasonswhy they believe coho salmon could not have
persisted in Santa Cruz County streams. These condi-
tionsare natural for thisarea, asthey arein streamsim-
mediately north of San Francisco. Smith (2006) points
out that these conditions have produced the same year
class effects (asidentified by Kaczynski and Alvarado
2006) in Redwood Creek in Marin County asthey have
south of there. Further, Smith (2006) indicates that re-
gardless of these conditions coho have still maintained
runsinthosestreams.

The geological processes also described in the Kac-
zynski and Alvarado (2006) article apply throughout
the California coastal mountain range and are not
uniqueto the Santa Cruz Mountains. The coastal geolo-
gy and active geol ogic processesthat purportedly result
ina“...marginal, harsh, and extreme. ..” environment
unsuitable for coho salmon in Santa Cruz Range
streams (Kaczynski and Alvarado 2006) are not unique
tothislocale. Rather, therocksand active geologic pro-
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cesses of the Mendocino Range (i.e., north of San Fran-
cisco Bay) closely resemble those of the Santa Cruz
Rangetothesouth (Norrisand Webb, 1990).

While some localized habitat differences may exist
between watersheds north and south of San Francisco
Bay, the Commission is unaware of any conclusive
scientific evidence, and the petition does not offer any,
that would |lead oneto concludethat these habitat differ-
ences are significant enough to preclude coho salmon
presence south of San Francisco. While climatic condi-
tions, erosive geology, and variable hydrology can be
detrimental to coho salmon, these conditions are not
uniqueto the areasouth of San Francisco but also occur
in other portions of the central California coast where
coho salmon are acknowledged to be native and persis-
tent.

4. Ocean Conditions

The petitioners assert that poor ocean conditions due
to decadal scale regime changes experienced over the
last several decades would have caused the extinction
of coho populations south of San Francisco but for arti-
ficial hatchery support. Insupport of thisargument Peti-
tioners offer the Fisheriesarticle by Kaczynski and Al-
varado which contains a simple static cohort replace-
ment rate (CRR) calculation that the petitioners claim
provesthat ocean conditionsin theregion are so unsuit-
ablefor coho salmon that they could not exist there nat-
urally.

First, the Commission believesthat the Departmentis
correctinstating that thestatic CRR cal culationismuch
too simplistic to accurately model replacement rate dy-
namics in these fish. Predicting population persistence
over timeis much more complicated than the petition-
ers’ simple calculations suggest (see McElhenny et al.
2000, Spencer 1999, Morris et al. 1999). Furthermore,
the simplistic calculation is misleading because it sug-
geststhat no female could possibly produce enough off-
spring to replace herself due to poor habitat conditions,
and that cohort replacement rates below onelead toim-
mediate extinction. However, the method they use does
not accurately model the way that populationstruly be-
have, nor does it properly characterize the meaning of
CRRintermsof population persistence. Inreality, there
isno single value of freshwater survival, ocean surviv-
al, or fecundity that can be applied to every fish. Rather,
thesevaluesaredifferent for eachfish, leading to differ-
encein each parent’s representation in the next genera-
tion. The petitioners results depend heavily on their
choice of environmental and reproductive parameters,
applying estimatesof averagesurvival toall individuals
inapopulation, and ignoring the effects of initial popu-
lations size and metapopl uation exchange. Also, aCRR
less than one indicates that a population, in the three
year time period under consideration, has fewer indi-
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vidualsin it than three years previous. If CRR remains
lessthan oneover aperiod of time, the probability of ex-
tinction doesincrease because, given past performance,
we would project that the population will continue to
get smaller. Theprojected timeto extinction dependson
therate of decreasein population sizeand thesize of the
popul ation. However, low CRR does not mean that the
popul ationisextinct.

The accuracy of the petitioners' resultsistotally de-
pendent, and sensitive to, the data used to generate
them. Even if the petitioners methods were valid for
predicting when a population went extinct (which they
are not), real empirical data— specifically freshwater
and ocean survival estimates from the region — are
largely lacking. Hence, any such analysiswill likely be
so inaccurate as to be useless for predicting timeto ex-
tinction. As the Department correctly points out the
only estimate of freshwater surviva in this region
comes from Shapovalov and Taft (1954). In a 4—year
study in Waddell Creek, they estimated that averageegg
to smolt survival was 1.43%. Using the simple static
CRR model used by the petitioners, and applying this
valueof freshwater survival, ocean survival would have
to been around 6% in order to return one female per
spawning female, not 8.6% as stated by the petitioners.
Slight increases or decreasesto the freshwater survival
estimate or to the number of eggs per femaleusedinthe
calculation greatly affect the result. In actuality, indi-
vidual femal e coho salmon may produce between 1,983
and 4,706 eggs (Groot and Margolis 1991). Thisillus-
tratesjust oneof the problemswithusingfixed valuesin
these simplistic calculations — they do not take indi-
vidual and environmental variation into account, and so
are very unlikely to give accurate predictions. In fact,
coho salmon across their range have experienced peri-
ods of poor ocean conditions over the past few decades,
and coho populations have likely declined as a result.
However, al coho popul ationsdid not go extinct during
these periods even though calculations like those used
by thepetitionerscould beused to predict that they did.

TheDepartment anditshbiologistsproperly notethat a
more dynamic simulation that incorporates Oregon
Population Area Index survival rates and estimates of
spawner—recruit relationships was carried out by Bots-
fordeta. (2005). Spawner numbersdeclined at boththe
high and low ends of the range of spawner—recruit val-
ues, and were especialy low at the low end. While this
does suggest that coho salmon experienced very bad
conditions between 1980 and 2000, it cannot be inter-
preted to mean that they suffered extinction.

The Commission is persuaded by substantial and
credible evidence that the south of San Francisco coho
salmon populations are part of alarger metapopulation
that includes populations to the north of them. This
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structure complicatesthe assumptionsof static survival
estimates because these populations are connected by
exchange. The three year spawning cycle of coho also
actsasan extinction buffer by retaining astock of fishin
the ocean. Their three—year life history, along with ex-
change among populations, significantly improve the
chancesthat coho salmon could persistintheface of pe-
riodic poor ocean and freshwater conditions. (See De-
partment supplemental materials and the NOAA Noti-
fication, Federal Register, supraat 14687.)
5. HatcheryPlanting

Thepetitioners' central argumentinall of thisdiscus-
sion about “ non—native coho salmon” isthat coho salm-
onwerehistorically absent from theregion south of San
Francisco prior to hatchery importation and planting
there, and that all of the coho salmon in theregion, both
historically and today, are derived from out of basin
hatchery plantings. The statement in Alvarado et al.
(2005) (cited by petitioners) is clear regarding their
assertion “. . . we very clearly asserted that there have
never been any native coho in streams south of San
Francisco.” The Commission can find no scientifically
credible datathat this assertionistrue. In place of data,
and either ignoring or attacking all of the positive in-
formation presented by the Department and others, the
petitioners submit an argumentative narrative from
which they conclude nothing more than that their hy-
pothesis“could betrue.” What the petitioners call “ evi-
dence’ isactually persuasivewriting, not valid scientif-
icevidence, and should berecognized assuch.

Thefollowing statementsfrom Alvarado et a. (2005)
illustrate the lack of ascientific evidence standard used
by thepetitionerstoassert their claims:

“As stated above, by 1870 the California
Acclimitization Society was operating a fish
hatchery in San Francisco (Leitritz 1970) and
thereisnoreason to assumetheydid not plant any
fish just south of there.” (Alvarado et al. 2005, p.
18; emphasisadded.)

The petitioners do not provide evidence of any kind
that coho salmon wereraised by thishatchery, or that, i
they were raised at the hatchery, coho were planted
south of San Francisco by this hatchery operation. The
petitioners’ confusethepossibility that coho could have
been planted with positive evidence that they were, and
present that possibility asevidence.

“ Certainly, we know the Santa Cruz Organization
for the Propagation and Protection of Fish was
planting exotic fish into Santa Cruz County
streams prior to 1900 (Santa Cruz Morning
Sentinel 1878). Also, in the 1880s a private fish
farm on Butano Creek, just north of Santa Cruz
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County, was raising native and exatic fish (ESA
2004).” (Alvaradoetal. 2005, p. 23.)

Thereisno evidencein the above documentsthat the
“exoticfish” referred to are coho salmon. The petition-
ers here confuse the mere suggestion that “ exotic fish”
meansthat out of basin coho wereraised by thesefacili-
tiesand somehow made their way to south of San Fran-
cisco streams. This is not scientific or historical evi-
denceof anything, much|essevidencethat the petition-
ers assertionsaretrue.

“ Although, the extent and description of private
fish cultural activitiesin California before 1900is
not well documented we know there was
considerable fish cultural activity prior to 1900
that cannot beruled out.” (Alvarado et a. 2005,
p.23.)

Here, while admitting that the historical record is not
well documented, the petitioners again mistakewhat is
merely possible with what can be established with
scientific evidence. The authors here provide no evi-
dence of the extent or intensity of fish culture activity
specificto coho salmonin streamssouth of San Francis-
co prior to 1900. Instead, they simply state that they
“know” that it was“considerable.” Of course, this nei-
ther confirms their assertion that fish cultural activity
was “considerable,” nor doesit show that hatchery ac-
tivity isthe sole reason for coho presence south of San
Francisco.

The Department’s response to the original petition
contained the following, which is reprinted and re-
buttedin Alvaradoet al. (2005). The Department said:

“ The petitioners do not provide any evidence that
supports their assertion that coho salmon have
been maintained in streams south of San
Francisco by hatchery input.” (CDFG 2004a, p.7
ascitedinAlvaradoetal. 2005, p. 24.)

Essentially, the Department asked that the petitioners
provide scientifically credible support for their asser-
tion concerning hatchery maintenance of coho in south
of San Francisco streams. Here is how the petitioners
responded:

This is categorically false. The majority of the
following information was presented in our
petition (Alvarado et al. 2004, pg. 49) andisgiven
herenearly verbatim:

The most likely times since their introduction for
coho salmon to have succumbed to stochastic
extirpation would have been during one of the two
most sever California droughts of the last century.
These droughts occurred in the early 1930s and
mid 1970s. It is estimated that both of these
droughtswere severe enough to have arecurrence
interval of over 100 years (Paulson et al. 1990).
Although, they were mild in comparison to
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prehistoric droughts, without anthropogenic
intervention they would probably have been
capable of stressing local coho populationsto the
point of extirpation. Coincidentally, during the
1928-34 drought coho salmon were heavily
planted in Santa Cruz County (Anderson 1995;
Bryant 1994; Sreig 1991, 1993). The 1970s
drought nearly extirpated all coho south of San
Francisco and led to the creation of the Monterey
Bay Salmon and Trout Project (discussed above).
Smilarly, prior to recent years, residents and
anglerstook it upon themselves to manually open
the sandbars at the mouths of our creeksto allow
returning anadromousfishto spawn. Thisactionis
now strictly prohibited by the CDFG. (Alvarado et
al. 2005, p. 24; emphasisadded.)

Petitioners’ response does not provide any evidence
in the form of population size estimates or estimates of
the ratio of hatchery to natural coho to support their
claims. Instead it resorts to pure speculation. The peti-
tionerspersistently mistake* possibility” for evidence.

Essentially, favorable ocean conditions in
addition to human intervention (intentional and
inadvertent) compensated for at least two major
stochastic circumstances that would otherwise
have extirpated introduce coho popul ationswithin
thelast century. (Alvaradoetal. 2005, p. 24.)

This is pure conjecture. The petitioners provide no
evidence that these events either would have caused
coho to become extinct, or that hatcherieswere the key
element that avoided extinction. In order to know for
sure what happened and what role hatcheries had, the
Commission needsmorethan just anargument.

The Department has eval uated the avail abl e stocking
data, which, notwithstanding the petitioners com-
ments, is the best available scientific information. The
best scientific dataavailable paintsavery different pic-
ture from that of the petitioners argument. The best
available science and by far the more credible evidence
leads the Commission to conclude that coho salmon
hatchery operationsin the region wererelatively small,
with limited, scattered production over an extended
time scale, and that these relatively primitive hatchery
operations relied on large proportions of early stage
plantsthat possess notoriously poor survival prospects.
The fact that hatchery stocks were imported to the re-
gion cannot be interpreted to mean that there were no
nativefishthereat thetime. Thereareno anomalousge-
netic patterns that suggest that coho runs south of San
Francisco were established by any hatchery. Infact, the
most recent genetic data strongly indicate otherwise.
The petitioners’ hypothesisthat al historical and pres-
ent day south of San Francisco coho popul ationsaredue



CALIFORNIA REGULATORY NOTICE REGISTER 2007, VOLUME NO. 19-Z

to hatchery plantsremain pure speculation unsupported
by crediblescientific evidence.

Recent genetic evidence supportsthis point. Molecu-
lar genetic data assembled and analyzed by the South-
west Fisheries Science Center’s Santa Cruz L aboratory
indicate coho salmon south of San Francisco Bay repre-
sent a historic part of the Central Coast coho salmon
population and are not the result of hatchery introduc-
tions (NOAA Notification, Federal Register, supra at
14686.) Thesedataarefrom two studies of genetic vari-
ation for 18 microsatellite genesin coho salmon popu-
lations from the entire range of species in California.
These two studies include genotypes from more than
5,500 fish, an examination of the genetics of fish from
variouslifestagesand brood years, and systematic sam-
pling to removetemporal and age—classvariations. The
18 microsatellite genes are highly variable, with atotal
of almost 500 alleles, and provide sufficient informa-
tion content to detect i sol ation between popul ationsand
insight into biogeographic patterns at multiple scales.
The studies found that all coho salmon populations
south of San Francisco Bay are more closely related to
each other than to any others, and their closest relatives
are found in the populations just to the north of San
Francisco Bay in Marin county. Insomecases, alelesin
coho salmon from San Mateo and Santa Cruz counties
do not appear to be present in any other populations
within the central coast area. More generally, genetic
structure within the central coast coho salmon is one of
isolation by distance, with genetic distance highly cor-
related with geographic distance. Thisisanequilibrium
pattern that exists when populations are structured by
adaption—drift and distance—dependent migration act-
ing together. Theresultsare not consistent with the peti-
tioners' claim that plantings replaced lineages in the
southern part of the range, or that these populations are
non—nativeintroductions. (1d.)

These results suggest that, while coho salmon south
of San Francisco have unique genetic characteristics,
they nonetheless are clearly part of the central coast
coho salmon popul ation. Thesefindings do not rule out
thepossibility that coho salmon populationsin San Ma-
teo and Santa Cruz counties may have received some
genetic signalsfrom the introduction of out—of—state or
out—of—areafish; however, the number of uniquealleles
inthe southern popul ationsclearly demonstratesthege-
netic attributes of a native species at the edge of its
range.

6. Ephemeral Populations

Asafinal, and only somewhat related, portion of their
arguments about the “ non—native” status of coho salm-
onsouth of San Francisco, petitionerssuggest that these
populations are simply “ephemeral”. The term ephem-
eral is not defined by the petitioners, but is commonly
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used to mean “lasting but ashort time”. (The petitioners
do not say what they consider to bea“ shorttime.”) The
implication of the petitioners argument isthat if apop-
ulation isephemeral, thenitis 1) not important to over-
al population viahility, and 2) cannot be protected un-
der CESA. The Commission believe thisis wrong on
both counts.

First, thereisno significant or even credibleevidence
intherecord to concludethat coho populations south of
SanFranciscoare, infact, ephemeral.

Second, in order to show that “ephemeral” popula-
tions are not important one would have to know agreat
deal about the populations relationship of south San
Francisco coho with other nearby groups. M etapopul a
tions are groups of populations characterized by multi-
ple sub—populations that are connected to some degree
by migration. NOAA Fisheries concluded that metapo-
pulation dynamicsistypical for coho salmonin Califor-
nia (NOAA Fisheries 2005, unpublished memoran-
dum, as cited in NOAA Notification, Federal Register,
supra.) Generally there is a dynamic relationship be-
tween localized extinction and recolonization of sub—
popul ationswithin the metapopulation, and in ahealthy
and viable metapopul ation, one does not need to be ov-
erly concerned with localized natural extinction of
some subpopulations. However, in potentially non-vi-
able populations, such as the endangered central coast
coho salmon, these subpopulations take on a much
greater importance for persistence of the metapopula-
tion in that they 1) add to the genetic diversity of the
larger associated population, 2) provide a means of re-
colonization of habitat where they had previously be-
comeextirpated, 3) providea“ safety net” in caseof oth-
er sub—populations are extirpated, and 4), lead to range
expansionand ultimately therecovery of thespecies.

Neither petitioners nor other commentors have pro-
vided enough focused information about California
coho metapopul ation structure and dynamicsto specifi-
cally describe them. However, credible scientific evi-
dence has been produced sufficient to say that thereis
substantial gene flow between south of San Francisco
coho and coho populations to the north, and that meta-
population processes may be very important to long
term viability of coho salmon across their ranges. The
fact of metapopulation exchange between southern and
morenortherly popul ations suggeststhat these southern
populations are a functioning part of alarger metapo-
pulation process that includes more northerly coho
salmon groups. That, along with the potential impor-
tance of metapopulation structure to long term persis-
tence, leads usto conclude that southern coho popula
tions are important to overall California coho salmon
viability.
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On atime scale of decades or longer, extinction and
re—colonization are likely to be important elements of
population structuring aswell as a mechanism of range
expansion and contraction for salmonids. Because of
this, what seems to be ephemeral populations today
may be essential tolong-term viability of the speciesas
awhole at some time in the future. If population turn-
over occurs over short times, ephemeral populations
may beimportant contributorstotheviability of alarger
metapopulation (M cElhany et al. 2000). Thereisnodis-
tinction in CESA that precludes listing “ephemeral”
populations. If the Commission were to conclude that
these populations are unimportant and remove CESA
protections, thiswould eliminate an inval uable mecha-
nism for recovery, thereby making recovery and delist-
ing much moreproblematic.

C. TheFISHERIESArticle

One of the petitioners, Fabian Alvarado, and V.W.
Kacyznski recently published an article in the Ameri-
can Fisheries Saciety (“AFS’) publication, Fisheries
magazine entitled “ Assessment of the southern range
limit of North American coho salmon: difficultiesines-
tablishing natural range boundaries’” (Kacyznski and
Alvarado 2006). Petitioners offer thisarticle as*” proof”
of the scientific validity of their petition. Unfortunately
this article presents nothing more than the same in-
formation asthe 2004 petition to the Commission, with
someupdated analyses.

A copy of thisarticle was sent to the Commission at-
tached to aletter from Mr. Robert Briggs of the Central
Coast Forest Association (Briggs 2006). Theletter con-
tained several misleading statements:

1) *“The paper[’s] .... endorsement by the American
Fisheries Society ought to demonstrate that the
petition meets the statutory test for full
consideration” (Briggs2006)

First, publication of apaper inan American Fisheries
Society publication does not constitute an endorsement
of thefindingsand conclusionsby AFS (L etter from B.
Beard, Managing Editor, AFS Fisheries magazine). In
fact, this article was published as a perspective piece,
meaning it expresses a policy opinion of the authors
backed up by science. Moreimportantly, publication of
the petitionin Fisherieshasnoreal bearing onthe ques-
tion of whether the petition containssufficient informa-
tionfor consideration becauseit doesnot addressthere-
quirements or scope of CESA. A major flaw of the ar-
ticleisthat it completely failsto assessthe southern in-
formation range limit of coho salmon asthetitle of the
article states (there is no analysis of information from
north of San Francisco, except to compare precipitation
patterns of Marin and Santa Cruz counties), but only re-
counts reasons why the southern limit is not in Santa
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Cruz County. The findings and conclusions in the ar-
ticleare so similar to the petition that it appearsthat the
purposeof thearticlewasto provide scientificlegitima-
cy tothepetition.

Mr. Briggs' letter goesonto assert that:

2) “Fisheries [is] the premier North American
ichthyologicjournal.” (Briggs2006)

AFS publishes four scholarly journals: Transactions
of the American Fisheries Society, North American
Journal of Fisheries Management, North American
Journal of Aquaculture, and the Journal of Aquatic Ani-
mal Health. These four journals are comprised of pa-
pers of original research, whereas Fisheries consists
mostly of information of general interest to fisheries
professionals (opinions, legidative updates, job list-
ings, etc.) in addition to occasional technical papers of
broadinterest.

The Commission does not find that the Kaczynski
and Alvarado article in Fisheries adds any more sub-
stance to the petition, nor any more credibility to the
petition’s factual assertions and arguments. Any al-
leged legitimacy of the proferred article as support for
the petition is more than offset by the nature of the ar-
ticleand itslimited review by the AFS asan “ opinion”
pieceand by the specific errors, misrepresentations, and
omissionsalready identified by the Commissionwithin
the underlying petition. The Commission further finds
that the written and oral testimony of the Department
and the Department fisheries biologists clearly identi-
fies the errors within the petition that are reiterated in
the Fisheries article. Written statements from Peter
Moyle, Ph.D, aninternationally respected authority on
salmonid fish and fisheries (and on behalf of Peter Ce-
dans, Ph.D. (NOAA Fisheries), Louis Botsford, Ph.D.
(U.C. Davis), Kenneth Gobalet, Ph.D. (CSU Bakers-
field), Robert Liedy, Ph.D. (U.S. EPA), Dennis McE-
wan, (Department of Fish and Game), Jerry Smith,
Ph.D. (San Jose State Univ.), John Williams, Ph.D.
(fisheries consultant), and Ronald Yoshiyoma, Ph.D.
(U.C. Davis)) summarize the presentation of informa-
tion contained inthe Kaczynski and Alvarado articleas
“inaccurateand misleadingand. . . their conclusionsare
fundamentally wrong.” Dr. Moylegoesonto say that he
believes*“thereissubstantial evidencethat coho salmon
are nativeto theregion south of San Francisco and [that
he sees| no reason why they should be removed from
the list of Endangered Species.” (Peter Moyle letter,
February 12, 2007.)

The Commission agreeswith Dr. Moyle' sassessment
of the article and the underlying petition and does not
find thearticleproviding any new information, credible
information, upon which a reasonable person would
rely.
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D. CESA Protection For Endangered Species
ExtendstoAll Membersof theL isted Species

Petitioners continue to assert that coho salmon were
never “native” south of San Francisco, and that all coho
salmon there historically or presently are either derived
from hatchery fish or they are the result of straysfrom
more northern populations. The Commission does not
agree with this assessment, as the Commission has out-
lined above and in the Commission’s original findings
on the 2004 petition. Furthermore, the Commission
finds no support for petitioners’ assertion that “native
species’, as addressed under CESA, areto be narrowly
construed as only those species (1) with an uninter-
rupted presencethroughout all of their Californiarange,
and (2) never the subject of artificial propagation or res-
toration efforts. CESA saysno such thing. Both aplain
language reading of the Act and an examination of spe-
cies already protected under the Act reveas that the
“native species’ governed by the Act are all speciesin-
digenousto California. CESA's protection extend toin-
digenous species wherever they occur in California—
throughout all or a significant portion of their range.
Nor does CESA discriminate between hatchery and nat-
urally spawning populations. If the current populations
of coho salmon south of San Francisco arederived from
hatchery planting, the genetic analysis indicates that
they are native Californiafish. Recent Commission ac-
tion to list coho salmon north of San Francisco under
CESA included hatchery aswell as naturally spawning
populationintheregion.

Additionally, if a coho population is the result of
“stray spawnings’ of fish from north of San Francisco
populations, as petitionershypothesize, CESA doesnot
excludefishthat aretheresult of straying (seeabovefor
the importance of “strays’ and “ephemeral popula
tions’). Even if the petitioners assertions are correct,
populations south of San Francisco would then repre-
sent arange expansion of the speciesin Californiaand
would be subject to provisions of CESA, regardless of
how they got there. Genetic analysisindicatesthat coho
salmon populations south of San Francisco are clearly
part of the large salmonid resources of the State of
California. Assuch, they continueto warrant listing un-
der CESA.

E. The National Marine Fisheries Service Has
Similarly Reviewed the Petition and Rejected
It.

On November 12, 2003 the National Marine Fish-
eries Service (“NMFS”) received apetition from Hom-
er McCrary (one of the petitioners herein) to redefine
the southern extent of the federal endangered species
protections for California coho salmon by excluding
coho salmon popul ations occupying watershedsin San-
ta Cruz and coastal San Mateo Counties (south of San
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Francisco). (See, NOAA Notification of Finding, Feder-
a Register, Vol. 71, No. 58, March 23, 2006, pg.
14683-14687.) The federal petition wasin al relevant
aspectsidentical to the petition before the Commission.
(A copy of the federal petition is contained within the
record before the Commission, and was provided dur-
ing the Commission’s consideration of coho salmon
listing for populations north of San Francisco.) Section
(4 (b)(3)(A) of the federal Endangered Species Act re-
quires that, after receiving a petition for delisting, a
finding of “whether the petition presents substantial
scientific information indicating that the petitioned ac-
tion may bewarranted” must be madeif the matter isto
receive further consideration. After athorough assess-
ment of thefederal petition, and substantial supplemen-
tal materials, NMFS resoundingly rejected the petition
concluding the “petition does not present substantial
scientific ... information that the petitioned action may
be warranted.” (NOAA Notification, Federal Register,
supra, p. 14687.)

The Commission finds that the thorough assessment
of the record performed by NMFS and its subsequent
conclusion are significant additional evidence in sup-
port of the Commission’s rejection of the petition. Fur-
thermore, the NMFS evidentiary assessment provides
further support for the Commission’s assessment and
conclusions regarding the credibility of the petitioners
and petitioners’ evidentiary statements.

FINAL DETERMINATION BY COMMISSION

The Commission has weighed al the scientific and
general evidence in the administrative record, to in-
cludethe petition, the supplemental materials provided
by petitioner, the Department’s initial written evalua-
tion report, the statewide listing administrative record,
(including the status review and recovery strategy), the
recent federal reviews, the original listing administra-
tive record, the Department’s supplemental report and
rebuttal, and oral presentation and comments, and other
comments received from the public, and, based upon
that weighing of the evidence, the Commission has de-
termined that the petition does not provide sufficient
evidence to persuade the Commission (nor any rea-
sonable per son) that the petitioned action may be war-
ranted. (Fish & G. Code, § 2074.2). In making this de-
termination the Commission could not reasonably con-
cludethereisasubstantial possibility that the listing of
coho salmon south of San Francisco was unfounded or
in error such that delisting could occur. Nor could the
Commission reasonably concludethat thereis substan-
tial possibility that coho salmon south of San Francisco
no longer meetsthe criteriafor protection as an endan-
gered speciessuchthat delisting could occur.
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DECISION NOT TO PROCEED

BOARD OF PHARMACY

NOTICE OF DECISION NOT TO PROCEED
WITH RULEMAKING ACTION

The California State Board of Pharmacy has decided
not to proceed with its rulemaking action described in
the Notice published in the California Regulatory No-
tice Register on December 22, 2006, OAL File #
Z06-1212-03, concerning Title 16, section(s) 1775.4
Citationand Fine A ppeals.

BOARD OF PHARMACY

NOTICE OF DECISION NOT TO PROCEED
WITH RULEMAKING ACTION

The California State Board of Pharmacy has decided
not to proceed with its rulemaking action described in
the Notice published in the California Regulatory No-
tice Register on February 23, 2007, OAL File #
Z07-0213-02, concerning Title 16, section(s) 1707.2
Noticeto Consumers.

SUMMARY OF REGULATORY
ACTIONS

REGULATIONS FILED WITH
SECRETARY OF STATE

This Summary of Regulatory Actions lists regula-
tionsfiled with the Secretary of State on the datesindi-
cated. Copies of the regulations may be obtained by
contacting the agency or from the Secretary of State,
Archives, 1020 O Street, Sacramento, CA, 95814,
(916) 653-7715. Please have the agency name and the
datefiled (seebel ow) when making arequest.

AIRRESOURCESBOARD
Emergency Readoption of Stationary and Portable CI
EnginesATCM

Thisregulatory action amends regulations which the
Board had adopted in February 2004 regarding the Air-
borne Toxic Control Measure (ATCM) for diesel en-
gines, one set of regulationsfor portable diesel engines
and onefor stationary diesel engines. The amendments
to the ATCM regulations create some limited com-
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pliance flexibility for engine dealers, distributors and
OWners.

Titlel7

CaliforniaCodeof Regulations
ADOPT: 93116.3.1

AMEND: 93115, 93116.2,93116.3
Filed 04/26/07

Effective04/26/07

Agency Contact: George Poppic

AIRRESOURCESBOARD
Emergency Rulemaking for PERPProgram
Thisregulatory action amends regulations regarding
the Portable Equipment Registration Program (PERP).
The regulations expand the definition of “resident en-
gine,” defines Tier 1 and 2 engines, and establishesthe
requirements and fee schedule for compliance flexibil-
ity intherevised PERP.

Title13

CdliforniaCodeof Regulations
AMEND: 2451, 2452, 2453, 2455, 2456, 2458,
2459, 2460, 2461, 2462

Filed 04/26/07
Effective04/27/07

Agency Contact: George Poppic

AIRRESOURCESBOARD
Portabl e EQui pment Regi stration Program

ARB adopted avoluntary statewide program to pro-
videuniformregistration of portableenginesand equip-
ment unitsin Californiain 1997, known asthe Portable
Equipment Registration Program (“PERP"). “ Portable
equipment” is*any piston—driven engine and/or equip-
ment unit that is designed and capabl e of being carried
and moved from one location to another and would re-
main at a single location for less than 12 consecutive
months.” (Notice, Page 1.) These enginesand/or equip-
ment include pumps, cranes, oil well drilling and mili-
tary tactical support equipment, among other things.
Parties with portable engines who register voluntarily
with ARB are not subject to registration requirements
of local ar quality management districts. ARB pro-
posesto amend the regul ationsto require ownersof reg-
istered engines/equipment to: (1) designateahomedis-
trict, (2) install hour meters on such engines/equi pment,
(3) install placards, supplied by ARB for afee, (4) iden-
tifying the engine/equipment as registered with PERP,
(5) maintain records of hours of operation for a mini-
mum of fiveyears, (6) notify respective AQMDswhen
an equipment unit would be operated at a location for
more than five days (registered engines are exempt).
The amendments also increase the various inspection
fees, requirean arrangement of aninspection by thedis-
trict within 45 days of initial registration or renewal,
and makesvariousnon-substantive changes.

(916) 322-3940

(916) 3223940
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Title13

CaliforniaCodeof Regulations

AMEND: 2450, 2451, 2452, 2453, 2454, 2455,
2456, 2457, 2458, 2459, 2460, 2461, 2462, 2463,
2464, 2465

Filed 04/26/07

Effective04/27/07

Agency Contact: Amy Whiting (916) 3226533

BOARD OF EQUALIZATION
Interstate and Foreign Commerce

This change without regulatory effect amends the
regulation that explainswhen the presumptionthat ave-
hicle, vessel or aircraft purchased outside California
was purchased for use in California does not apply. It
adds mention of anew statutory exclusion that in effect
alows for limited use in California for the purpose of
warranty or repair service completed in 30 daysor less,
as provided in Revenue and Taxation Code section
6248, subdivision (f), without the implication of use
tax.

Title18

CadliforniaCodeof Regulations
AMEND: 1620

Filed 04/25/07
Effective04/25/07

Agency Contact: DianeG.Olson  (916) 322—9569

BOARD OF FORESTRY AND FIREPROTECTION
Utility Clearing Exemption, 2006

Board of Forestry and Fire Protection amendment to
Title 14, Caifornia Code of Regulations, section 1257
to add a new exemption to tree clearing regquirements
for electrical utility power lineslocated in state respon-
sibility areas. The exemption applies only to primary
distribution conductors and would allow trunks and
limbs of healthy, mature trees, as specified, toremain if
they are sufficiently strong and rigid to prevent en-
croachment within six inches of the power line under
reasonably foreseeable local wind and weather condi-
tions.

Title14

CaliforniaCodeof Regulations
AMEND: 1257

Filed 04/30/07
Effective05/30/07

Agency Contact:

Christopher Zimny (916) 653-9418

829

BOARD OF PSY CHOLOGY
Supervised Professional Experience

This rulemaking action adds formal postdoctoral in-
ternships and hours accrued at apublic school by aper-
son working asaschool psychologist to the postdoctur-
al supervised professional experience acceptablefor li-
censure as a psychologist. The action also extends the
period of an exemption for licensure applicants work-
ing in an exempt setting as registered psychologists
from2yearsto 30 months.

Title16

CaliforniaCodeof Regulations

AMEND: 1387,1390.3

Filed 04/27/07

Effective05/27/07

Agency Contact: Kathy Bradbury  (916) 263-0712

BUSINESS, TRANSPORTATION AND HOUSING
AGENCY
Passenger Car Rental Industry A ssessment

Thisisthe first emergency re—adoption of an emer-
gency regulation approved December 29, 2006. This
emergency action implemented the Passenger Car
Rental Industry assessment established by the Legisla-
turein 2006 and providesacaollection processfor theas-
sessment. The assessment wasimplemented January 1,
2007.

Title10

CaliforniaCodeof Regulations

ADOPT: 5357, 5357.1, 5358, 5358.1 AMEND:
5350, 5352

Filed 04/26/07

Effective05/02/07

Agency Contact: Terri Toohey (916) 3243787

CALIFORNIA HIGHWAY PATROL
Cargo Securement Standards

This emergency regulatory action adopts the federal
requirements for cargo securement standards in com-
pliance with section 34500.3 of the Vehicle Code. (Pre-
viousOAL #06-1220-01E)

Title13

CdliforniaCodeof Regulations

ADOPT: 1300, 1400, 1401, 1402, 1403, 1404, 1405
REPEAL: 1300, 1301, 1302, 1303, 1304, 1304.1,
1305, 1310, 1311, 1312, 1313, 1314, 1315, 1320,
1321, 1322, 1323, 1324, 1325, 1330, 1331, 1332,
1333, 1334, 1335, 1336, 1337, 1338, 1339, 1339.1,
1339.2,1339.3,1339.4, 1339.5, 1339.6, 1340, 1341,
1342, 1343, 1344, 1350, 1351, 1352, 1353, 1354,
1355, 1356, 1360, 1361, 1362, 1363, 1364, 1365,
1366, 1370, 1371, 1372, 1373, 1374, 1375, 1400,
1401, 1402, 1403, 1404, 1405, 1406, 1410, 1411,
1412, 1413, 1414, 1415, 1416, 1417, 1418, 1420,
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1421,1422,1423, 1424, 1425, and Article 15text
Filed 05/01/07
Effective05/02/07

Agency Contact: JasonGolenor  (916) 445-1865
DEPARTMENT OF CORPORATIONS

Review of Conflict of Interest Codes

The Cdifornia Department of Corporations is
amending its conflict of interest code found at title 10,
section 250.30, California Code of Regulations. The
changes were approved for filing by the Fair Political
PracticesCommissiononMarch 9, 2007.

Title10

CdliforniaCodeof Regulations
AMEND: 250.30

Filed 04/25/07
Effective05/25/07

Agency Contact: Karen Fong (916) 3223553
DEPARTMENT OF CORRECTIONSAND
REHABILITATION

Firearms

This regulatory action exempts Community Correc-
tional Facilities (CCFs) from the armory armed post
coverage requirement, provided they are under some
form of 24—hour—a—day observation or surveillanceand
equipped with alarms. This amendment will reflect the
evolution of DOCR policy dueto theexpansioninnum-
ber of CCFs and the staffing issues of these smaller,
mi nimum to medium security correctional facilities.

Titlel5

CdliforniaCodeof Regulations
AMEND: 3276(€)

Filed 05/02/07
Effective06/01/07

Agency Contact: JohnMcClure  (916) 3416894
DEPARTMENT OF FOOD AND AGRICULTURE
DiaprepesRoot Weevil I nterior Quarantine

This certificate of compliance makes permanent the
prior emergency regulatory action (OAL file no.
06-1114-08E) that added approximately one square
mile in the Oceanside area of San Diego County and
added approximately four square milesin the Hunting-
ton Beach areaof Orange County to areasalready under
guarantine in these two counties for the Diaprepes root
weevil (Diaprepesabbreviates).

Title3

CaliforniaCodeof Regulations
AMEND: 3433(b)

Filed 04/25/07
Effective04/25/07

Agency Contact: StephenBrown  (916) 654-1017
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DEPARTMENT OF INSURANCE
CEA: Fund Transfer from Base Limits Program to Op-
tional LimitsProgram

Thisfiling isacertificate of compliance for an emer-
gency regulation which allowed the California Earth-
guake Authority (CEA) to borrow fundsfrom its base—
limitsfund to financeits reinsurance of risks associated
with optional higher coverage limitsfor personal prop-
erty, lossof use, and building code upgrade.

Title10
CaliforniaCodeof Regulations
AMEND: 2697.6, 2697.61
Filed 04/25/07
Effective04/25/07
Agency Contact:
Lisbeth Landsman-Smith (916) 4923561

DEPARTMENT OFMENTAL HEALTH
Mental Health ServicesAct (2)
Californiavotersapproved Proposition 63 during the
November 2004 General Election. Proposition 63, now
known asthe Mental Health Services Act (the Act), be-
came effective on January 1, 2005. The Act isintended
to expand mental health services to children/youth,
adults and older adults who have severe mental ill-
nesses/severe mental disorders and whose service
needs are not being met through other funding sources.
The Act seeks to establish prevention and early inter-
vention programs aswell asto develop innovative pro-
grams. Through imposition of a 1% tax on personal in-
comein excess of $1 million, the Act provides the op-
portunity for the Department of Mental Health (DMH)
to provide increased funding, personnel and other re-
sources to support county mental health programs and
monitor progress toward statewide goals for children/
youth, adults, older adults and families. On December
30, 2005, the Department of Mental Health (DMH) sub-
mitted to the Office of Administrative Law (OAL), and
the same day OAL filed with the Secretary of State
(SOS), an emergency regulatory action which imple-
mented Proposition 63, the Mental Health ServicesAct.
Section 5898 of the Welfare and I nstitutions Code pro-
vides that such regulations, if adopted in 2005, are
deemed an emergency, exempt from the review of
OAL, and shall remain in effect as emergency regula-
tions for no more than one year. On January 13, 2006,
DMH submitted an amendment to these emergency
regulations, by way of anew subsection (b) to section
3400, which was approved by OAL and filed with the
SOS on January 23, 2006 and subsequently readopted
twice. Thepublic hearing on these regul ationswas con-
ducted on June 5, 2006. On December 29, 2006, DMH
replaced those emergency regulations expiring on De-
cember 30, 2006 with more extensive emergency regu-
lations that were devel oped during the rulemaking pro-
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ceeding. This emergency regulatory action readopts
those emergency regulations which expire on May 1,
2007.

Title9
CaliforniaCodeof Regulations
ADOPT: 3100, 3200.010, 3200.020, 3200.030,

3200.040, 3200.050, 3200.060, 3200.070,
3200.080, 3200.090, 3200.100, 3200.110,
3200.120, 3200.130, 3200.140, 3200.150,
3200.160, 3200.170, 3200.180, 3200.190,
3200.210, 3200.220, 3200.230, 3200.240,
3200.250, 3200.260, 3200.270, 3200.280,

3200.300, 3200.310, 3300, 3310, 3315, 3320, 3350,
3360, 3400, 3405, 3410, 3415, 3500, 3505, 3510,
3520, 3530, 3530.10, 3530.20, 3530.30, 3530.40,
3540, 3610, 3615, 3620, 3620.05, 3620.10, 3630,
3640, 3650 REPEAL: 3100 3200.010, 3200.020,

3200.030, 3200.040, 3200.050,  3200.060,
3200.070, 3200.080, 3200.090, 3200.100,
3200.110, 3200.120, 3200.130, 3200.140,
3200.150, 3200.160, 3310, 3400, 3405, 3410, 3415
Filed 05/01/07

Effective05/01/07

Agency Contact: Steven Appel (916) 6544027

DEPARTMENT OF REAL ESTATE
Filing FeeRegulations

This regulatory action deletes regulation sections
containing outdated filing fees and removes sunset
datesfrom, and makes other changesto, regulation sec-
tionscontainingthecurrentfiling fees.

Title10

CaliforniaCodeof Regulations

AMEND: 2716.1, 2790.1.5, 2810.5 REPEAL : 2716,
2790.1, 2810

Filed 05/01/07

Effective05/31/07

Agency Contact: DavidB. Sedls ~ (916) 227-0789

DIVISION OFWORKERSCOMPENSATION
Administrative Penalties Pursuant to Labor Code sec-
tion5814.6

Labor Code section 5814.6 authorizes the Adminis-
trative Director of the Division of Workers' Compensa-
tiontoimposeadministrative penaltiesinamountsupto
$400,000 on employersor insurerswho have knowing-
ly and unreasonably delayed or refused payment of
compensation to injured workersin violation of Labor
Code section 5814 with a frequency that indicates a
general business practice. Administrative penalties un-
der this section are “dternatives’ to those authorized
under Labor Code section 129.5 (which allowsfor pen-
aties for single violations of withholding compensa-

831

tion). All penalties collected pursuant to this new sec-
tion are deposited into the Workers' Compensation Re-
turn—to-Work Fund established pursuant to section
139.48 “to promote the early and sustained return to
work of employees following work—related injuries or
illnesses.” These new regulatory provisions: 1) detail
the Schedule of Administrative Penalties (up to
$400,000); 2) detail the Notice of Administrative Pen-
alty Assessment; 3) the Appeal process; and, 4) review.

Title8

CaliforniaCodeof Regulations

ADOPT: 10225, 10225.1, 10225.2

Filed 04/26/07

Effective05/26/07

Agency Contact: DestieOverpeck (415) 703-4659

OCCUPATIONAL SAFETY ANDHEALTH
STANDARDSBOARD

Updateof ANSI Z136.1 L aser Safety Standards
Thisactionupdatesexisting laser safety standardsinthe
Title 8 Construction Safety Orders and Tunnel Safety
Orders by adopting and incorporating by reference
American National Standards Institute (ANSI)
Z136.1-2000.

Title8

CaliforniaCodeof Regulations
AMEND: 1801, 8416
Filed04/27/07
Effective05/27/07

Agency Contact: Marley Hart

STATEALLOCATION BOARD
Leroy F. Greene School Fecilities Act of 1998; K-8
Joint-UseGyms

Thisrulemaking changesthe restriction on receipt of
funding to construct gymnasiums to limit funding to
K—6 schools only if “there is no multipurpose room or
the existing multipurpose room is inadequate on the
campus and the Joint—Use Agreement includes gymna-
sium spacerather than amultipurposeroom.” Previous-
ly, thelimitationincluded K—6 and K-8 schools.

Title2

CdliforniaCodeof Regulations
AMEND: 1859.124.1

Filed 04/30/07
Effective04/30/07

Agency Contact: Robert Young

STATEALLOCATION BOARD
Leroy F. Greene School Facilities Act of 1998; Grant
for Costsof ADA

Thisaction adopts an alternate formuladistricts have
the option of utilizing for funding excessive cost hard-
ship grants used for accessibility and fire code require-
ments.

(916) 274-5721

(916) 445-0083
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Title2

CdliforniaCodeof Regulations
AMEND: 1859.83, 1859.202, 1866
Filed 04/25/07

Effective04/25/07

Agency Contact: Robert Young (916) 4450083

STATEWATER RESOURCESCONTROL BOARD
Conflict of Interest Code

ThisisaConflict of Interest Code amendment which
has been approved by the Fair Political Practices Com-
mission and is being submitted to OAL for filing with
the Secretary of Stateand printing only.

Title23

CdliforniaCodeof Regulations
AMEND: 645

Filed 05/01/07
Effective05/31/07

Agency Contact: MarleighWood  (916) 341-5169

STATEWATERRESOURCESCONTROL BOARD
Non-Regulatory & Regulatory Provisions of an
amendment tothe SDRWQCB

The San Diego Regiona Water Quality Control
Board (Regiona Board) adopted Resolution
R9-2006-0029 on April 12, 2006, which amended the
Water Quality Control Plan for the San Diego Region
(Basin Plan). The State Water Resources Control Board
(SWRCB) approved this amendment under Resolution
No. 2006—0090 on November 15, 2006. TheBasin Plan
contains the region's water quality standards which
consist of beneficial uses and water quality objectives
necessary to protect those uses. The amendment im-
posesno new regulatory requirements. Theamendment
incorporates editorial text changes including updated
indexes, tablesof contents, and endnotes; updated acro-
nymsreflecting termsnow in use; and updated graphics
that did not translate well into electronic and web—ac-
cessible versions of the Basin Plan. This action isin-
tended to improve the clarity of the Basin Plan and its
conveniencefor publicuse.

Title23

CaliforniaCodeof Regulations

AMEND: 3983

Filed 04/25/07

Effective04/25/07

Agency Contact: Nirmal Sandhar  (916) 341-5571
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CCR CHANGES FILED
WITH THE SECRETARY OF STATE
WITHIN NOVEMBER 29, 2006 TO
MAY 02, 2007

All regulatory actionsfiled by OAL during this peri-
od are listed below by California Code of Regulations
titles, then by datefiled with the Secretary of State, with
theManual of Policiesand Procedures changes adopted
by the Department of Social Serviceslistedlast. For fur-
ther information on a particular file, contact the person
listed in the Summary of Regulatory Actions section of
the Notice Register published on the first Friday more
than ninedaysafter thedatefiled.

Title2
04/30/07
04/25/07
04/16/07
04/04/07
03/27/07
03/20/07
03/15/07
03/14/07
03/01/07
02/28/07
02/16/07

AMEND: 1859.124.1

AMEND: 1859.83, 1859.202, 1866
AMEND: 18401

AMEND: 28010 REPEAL : 36000
AMEND: 59560

ADOPT: 18746.3

AMEND: div. 8, ch. 102, section 59100
AMEND: div. 8, ch. 73, section 56200
AMEND: 21922

AMEND: 714

AMEND: 1859.2, 1859.76, 1859.83,
1859.163.1, 1859.167, 1859.202, 1866
AMEND: 2561, 2563, 2564, 2565, 2566,
2567

ADOPT: 599.550, 599.552, 599.553,
599.554 AMEND: 599.500

ADOPT: 18531.62, 18531.63, 18531.64
AMEND: 18544

AMEND: 1894.4,1896.12

AMEND: 18707.1

ADOPT: 18530.3

ADOPT: 18534

ADOPT: 1859.106.1 AMEND: 1859.106
AMEND: 21906

ADOPT: 18421.3

AMEND: 18312, 18316.5,
18401, 18521, 18537.1,
18705.5, 18730, 18746.2
AMEND: 1859.2, 1859.70.1, 1859.71.3,
1859.78.5

AMEND: 18703.4, 18730, 18940.2,
18942.1, 18943

AMEND: 18545

ADOPT: 18707.10

ADOPT: 20108, 20108.1, 20108.12,
20108.15, 20108.18, 20108.20,

02/02/07
01/26/07
01/19/07

01/11/07
01/09/07
01/09/07
01/09/07
01/08/07
12/22/06
12/18/06
12/18/06 18326,

18704.5,
12/18/06
12/18/06
12/18/06

12/14/06
12/13/06
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Title3
04/25/07
04/23/07
04/20/07
04/20/07
04/03/07
04/02/07
03/28/07
03/27/07
03/21/07
03/15/07
03/07/07
03/06/07
02/15/07

02/14/07
02/08/07
02/08/07
02/07/07
01/31/07
01/24/07
01/18/07
01/18/07
01/18/07
01/18/07
01/09/07
01/08/07
01/08/07
01/05/07
01/05/07
01/05/07
01/03/07
12/20/06
12/20/06
12/19/06

12/06/06
12/06/06
11/30/06

Title4
04/24/07
04/19/07

20108.25, 20108.30, 20108.35,
20108.36, 20108.37, 20108.38,
20108.40, 20108.45, 20108.50,
20108.51, 20108.55, 20108.60,

20108.65, 20108.70, 20108.75, 20108.80

AMEND: 3433(b)

AMEND: 3591.20

AMEND: 3591.20(a)

ADOPT: 3434

AMEND: 3591.20(a), 3591.20(b)
AMEND: 752, 796.6, 1301

AMEND: 3591.2(a)

ADOPT: 1446.9, 1454.16

ADOPT: 3591.20

ADOPT: 1371, 1371.1,1371.2

AMEND: 3423(b)

AMEND: 3700(c)

ADOPT: 4995, 513, 513.5 AMEND:
498, 499, 500, 501, 502, 504, 505, 509,
510, 511, 512, 512.1, 512.2, 514, 515,

516, 517, 525, 551, 552, 553, 554, 604.1

REPEAL: 499.5, 503, 506, 508, 512.3,
527, 536, 537, 538, 539, 540, 541, 543,
544, 546, 547, 550

AMEND: 3700(c)

AMEND: 3433(h)

AMEND: 6170, 6172, 6200

AMEND: 6170, 6172, 6200

AMEND: 3591.12(a)

AMEND: 3591.13(3)

AMEND: 3433(b)

AMEND: 3433(b)

AMEND: 3423(b)

AMEND: 3800.1, 3800.2

AMEND: 3433(b)

AMEND: 3591.2(a)

AMEND: 3591.6(a)

AMEND: 3433(b)

AMEND: 6625

AMEND: 3406(b)

AMEND: 3424(b)

AMEND: 3423(h)

AMEND: 3433(h)

ADOPT: 6310, 6312, 6314 AMEND:
6170

AMEND: 3591.6

AMEND: 3700(c)

ADOPT: 6128 AMEND: 6130

ADOPT: 9071, 9072,9073, 9074, 9075
AMEND: 10176, 10177, 10178, 10179,
10180, 10181, 10182, 10183, 10188
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03/13/07

02/08/07

02/08/07
01/31/07
01/30/07
01/30/07
01/30/07

01/26/07
01/17/07
01/11/07
12/05/06

Title5
04/23/07

04/17/07
04/09/07
04/06/07
03/29/07
03/19/07
03/19/07
03/01/07
02/28/07
02/16/07

02/08/07

01/17/07

01/17/07

01/10/07

Title8
04/27/07
04/26/07
04/24/07
04/20/07
04/20/07
04/18/07
03/29/07
03/27/07

ADOPT: 7075, 7076, 7077, 7078, 7079,
7080, 7081, 7082, 7083, 7084, 7085,
7086, 7087, 7088, 7089, 7090, 7091,
7092, 7093, 7094, 7095, 7096, 7097,
7098, 7099 REPEAL: 7000, 7001, 7002,
7003, 7004, 7005, 7006, 7007, 7008,
7009, 7010, 7011, 7012, 7013, 7014,
7015, 7016, 7017

ADOPT: 12550, 12552, 12554, 12556,
12558, 12560, 12562, 12564, 12566,
12568, 12572

ADOPT: 12341

AMEND: 12590

AMEND: 12101, 12301.1, 12309
AMEND: 12358

ADOPT: 12460, 12461, 12462, 12463,
12464, 12466

AMEND: 1433

ADOPT: 523

AMEND: 1536

AMEND: 1582

ADOPT: 30710, 30711, 30712, 30713,
30714, 30715, 30716, 30717,30718
AMEND: 18013, 18054, 18068

ADOPT: 11962, 11962.1

AMEND: 41301

AMEND: 42356

AMEND: 41550

AMEND: 41301

AMEND: 19816, 19851, 19852, 19853
AMEND: 80028, 80487

ADOPT: 11987, 11987.1, 11987.2,
11987.3, 11987.4, 11987.5, 11987.6,
11987.7

ADOPT: 1000, 1000.1, 1000.2, 1000.3,
1000.4, 1000.5, 1000.6, 1000.7

ADOPT: 55151, 551515 AMEND:
55002, 55150, 58160

ADOPT: 58707 AMEND: 58704, 58770,
58771, 58773, 58774, 58776, 58777,
58779 REPEAL : 58706, 58775
AMEND: 55806

AMEND: 1801, 8416

ADOPT: 10225, 10225.1, 10225.2
AMEND: 5004, 5047, 8379
AMEND: 5148(c)

AMEND: 1620, 1626, 1629
AMEND: 20299, 20363, 20407
AMEND: 3664(a)

AMEND: 3291, 3292, 3295, 3296
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03/06/07

03/02/07
03/01/07
02/28/07
02/21/07
02/15/07
12/29/06
12/27/06
12/21/06
12/15/06

Title9
05/01/07

12/29/06

AMEND: 1529, 1532, 1532.1, 1535,
5144, 5190, 5198, 5200, 5202, 5207,
5208, 5210, 5211, 5213, 5214, 5217,
5218, 5220, 8358

ADOPT: 1731 AMEND: 1730

AMEND: 1541

AMEND: 9789.40

AMEND: 9780, 9783

AMEND: 9789.11

AMEND: 1598, 1599

AMEND: 3385

AMEND: 5031

AMEND: 5006.1

ADOPT: 3100, 3200.010, 3200.020,

3200.030, 3200.040, 3200.050,
3200.060, 3200.070, 3200.080,
3200.090, 3200.100, 3200.110,
3200.120, 3200.130, 3200.140,
3200.150, 3200.160, 3200.170,
3200.180, 3200.190, 3200.210,
3200.220, 3200.230, 3200.240,
3200.250, 3200.260, 3200.270,
3200.280, 3200.300, 3200.310, 3300,

3310, 3315, 3320, 3350, 3360, 3400,
3410, 3500, 3505, 3510, 3520, 3530,
3530.10, 3530.20, 3530.30, 3530.40,
3540, 3610, 3615, 3620, 3620.05,
3620.10, 3630, 3640, 3650 Repeal: 3100,

3200.000, 3200.010, 3200.020,
3200.030, 3200.040, 3200.050,
3200.060, 3200.070, 3200.080,
3200.090, 3200.100, 3200.110,
3200.120, 3200.130, 3200.140,
3200.150, 3200.160, 3310, 3400, 3405,
3410, 3415

ADOPT: 3100 3200.010, 3200.020,
3200.030, 3200.040 3200.050, 3200.060,

3200.070, 3200.080, 3200.090,
3200.100, 3200.110, 3200.120,
3200.130, 3200.140, 3200.150,
3200.160, 3200.170, 3200.180,
3200.190, 3200.210, 3200.220,
3200.230, 3200.240, 3200.250,
3200.260, 3200.270, 3200.280,

3200.300, 3200.310, 3300, 3310, 3315,
3320, 3350, 3360, 3400, 3405, 3410,
3415, 3500, 3505, 3510, 3520, 3530,
3530.10, 3530.20, 3530.30, 3530.40,
3540, 3610, 3615, 3620, 3620.05,
3620.10, 3630, 3640, 3650 REPEAL:
3100 3200.010, 3200.020, 3200.030,
3200.040 3200.050, 3200.060, 3200.070,
3200.080,  3200.090, 3200.100,
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Title10
05/01/07

04/26/07

04/25/07
04/25/07
04/24/07
04/16/07

03/23/07
03/09/07
03/06/07
01/23/07

01/10/07
01/08/07

01/03/07

12/29/06
12/29/06
12/29/06
12/29/06

12/29/06

12/29/06

12/27/06

12/26/06

12/22/06

3200.110, 3200.120, 3200.130,
3200.140, 3200.150, 3200.160, 3310,
3400, 3405, 3410, 3415

AMEND: 27161, 2790.15, 28105
REPEAL : 2716, 2790.1, 2810

ADOPT: 5357, 5357.1, 5358, 5358.1
AMEND: 5350, 5352

AMEND: 2697.6, 2697.61

AMEND: 250.30

AMEND: 2498.6

AMEND: 2318.6, 2353.1, 2354
AMEND: 2695.8(b)(2)

AMEND: 2498.6

AMEND: 260.230, 260.231, 260.236.1,
260.241.4,  260.242  REPEAL:
260.231.2, 260.236.2

ADOPT: 2183, 2183.1, 2183.2, 2183.3,
2183.4REPEAL : 2691.18, 2691.19
AMEND: 3528
AMEND:  2698.52(c),
2698.56(c)

ADOPT: 26424, 2643.8, 2644.24,
2644.25, 2644.26, 2644.27, 2644.50
AMEND: 26425, 2642.6, 2642.7,
2643.6, 2644.2, 2644.3, 2644.4, 2644.5,
2644.6, 26447, 2644.8, 2644.10,
2644.12, 2644.15, 2644.16, 2644.17,
2644.18, 2644.19, 2644.20, 2644.21,
264423, 26463, 2646.4, 2648.4
REPEAL: 2642.4, 26432, 2644.9,
2644.11

AMEND: 2632.5(c)

AMEND: 2052.1, 2052.4

ADOPT: 5327, 5357.1, 5358, 5358.1
AMEND: 5350, 5352
AMEND: 2651.1,
2662.1, 2662.3, 2662.5
AMEND: 2696.1, 2696.2, 2696.3,
2696.5, 2696.6, 2696.7, 2696.9, 2696.10
REPEAL : 2696.4, 2696.8

AMEND: 2222.10, 2222.11, 2222.12,
222214, 2222.15, 2222.16, 2222.17,
2222.19REPEAL: 2222.13

AMEND: 2498.6

ADOPT: 2698.80, 2698.81, 2698.82,
2698.83, 2698.84, 2698.85, 2698.86,
2698.87, 2698.88, 2698.80, 2698.89.1
AMEND: 2698.80, 2698.81, 2698.82,
2698.83, 2698.84, 2698.85, 2698.86
ADOPT: 2548.1, 2548.2, 2548.3, 2548.4,
2548.5, 2548.6, 2548.7, 2548.8

2698.53(b),

2661.1, 2661.3,
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12/20/06

12/19/06

12/13/06

Title11
04/19/07
04/19/07
04/19/07
04/18/07
03/06/07
02/02/07
02/02/07

01/30/07
01/25/07
01/25/07
01/19/07
12/21/06
12/21/06
12/21/06

Title13
05/01/07

04/26/07

04/26/07

04/12/07

ADOPT: 2614, 2614.1, 2614.2, 2614.3, 03/26/07

2614.4, 2614.5, 2614.6, 2614.7, 2614.8,

2614.9, 2614.10, 2614.11, 2614.12,

2614.13, 2614.14, 2614.15, 2614.16, 02/09/07

2614.17, 2614.18, 2614.19, 2614.20,

261421, 2614.22, 2614.23, 2614.24, 01/18/07

2614.25, 2614.26, 2614.27 01/16/07

AMEND: 2690.90, 2690.91, 2690.92,

2690.93, 2690.94

ADOPT: 2534.40, 2534.41, 2534.42, 12/27/06

2534.43, 2534.44, 2534.45, 253446

ADOPT: 64.4

ADOPT: 64.6

ADOPT: 64.5

ADOPT: 64.3

AMEND: 1070, 1082

ADOPT: 999.40

ADOPT: 9070, 9071, 9072, 9073, 9076,

9077, 9078 AMEND: 1005, 1018, 1055

REPEAL : 1011

AMEND: 20

AMEND: 30.5

AMEND: 30.1

AMEND: 1005, 1007, 1080 12/13/06

ADOPT: 80.3 12/06/06

AMEND: 1070, 1081, 1082 12/01/06

AMEND: 48.6 Title13,17
12/27/06

ADOPT: 1300, 1400, 1401, 1402, 1403,

1404, 1405 REPEAL : 1300, 1301, 1302, 12/06/06

1303, 1304, 1304.1, 1305, 1310, 1311, 1110

1312, 1313, 1314, 1315, 1320, 1321, 04/30/07

1322, 1323, 1324, 1325, 1330, 1331, 01307

1332, 1333, 1334, 1335, 1336, 1337,

1338, 1339, 1339.1, 1339.2, 1339.3,

1339.4, 13395, 1339.6, 1340, 1341,

1342, 1343, 1344, 1350, 1351, 1352, 04/02/07

1353, 1354, 1355, 1356, 1360, 1361, 03/27/07

1362, 1363, 1364, 1365, 1366, 1370, 03/27/07

1371, 1372, 1373, 1374, 1375, 1400, 03/26/07

1401, 1402, 1403, 1404, 1405, 1406, 03/21/07

1410, 1411, 1412, 1413, 1414, 1415, 03/20/07

1416, 1417, 1418, 1420, 1421, 1422, 03/20/07

1423, 1424, 1425, and Article 15text

AMEND: 2451, 2452, 2453, 2455, 2456,

2458, 2450, 2460, 2461, 2462

AMEND: 2450, 2451, 2452, 2453, 2454,

2455 2456, 2457, 2458, 2459, 2460,

2461, 2462, 2463, 2464, 2465

ADOPT: 2775, 2775.1, 2775.2, 2780,

2781, 2782, 2783, 2784, 2785, 2786, 03/01/07

2787, 2788, 2789 AMEND: 2430, 2431, 02/28/07

2433,2434,2438
835

ADOPT: 182.00, 182.01, 182. 02, Form
REG 195 (REV. 2/2007) AMEND: Form
REG 256 (REV. 9/2005)

AMEND: 2702, 2703, 2704, 2706, 2707,
2709

AMEND: 1961,1976,1978

ADOPT: 2189 AMEND: 2180, 2180.1,
2181, 2182, 2183, 2185, 2186, 2187,
2188

ADOPT: 1300 REPEAL: 1300, 1301,
1302, 1303, 1304, 1304.1, 1305, 1310,
1311, 1312, 1313, 1314, 1315, 1320,
1321, 1322, 1323, 1324, 1325, 1330,
1331, 1332, 1333, 1334, 1335, 1336,
1337, 1338, 1339, 1339.1, 13392,
1339.3, 1339.4, 1339.5, 1339.6, 1340,
1341, 1342, 1343, 1344, 1350, 1351,
1352, 1353, 1354, 1355, 1356, 1360,
1361, 1362, 1363, 1364, 1365, 1366,
1370, 1371, 1372, 1373, 1374, 1375,
1400, 1401, 1402, 1403, 1404, 1405,
1406, 1410, 1411, 1412, 1413, 1414,
1415, 1416, 1417, 1418, 1420, 1421,
1422,1423, 1424, 1425

AMEND: 553.70

ADOPT: 2022, 2022.1

ADOPT: 2479

ADOPT: 93116.3.1 AMEND: 2452,
2456, 2461, 93115, 93116.2,93116.3
ADOPT: 2299.1, 93118

AMEND: 1257

ADOPT: 18751.2.1, Form CIWMB
3033, Form CIWMB 303b AMEND:
18751.2 REPEAL: FormCIWMB 303
AMEND: 679

AMEND: 11945

AMEND: 11900

AMEND: 2305, 2310, 2320

AMEND: 7.50

AMEND: 11945

AMEND: 790, 815.01, 815.02, 815.03,
815.04, 815.05, 815.06, 815.07, 815.08,
815.09, 816.01, 816.02, 816.03, 816.04,
816.05, 816.06, 817.02, 817.03, 818.01,
818.02, 818.03, 819.01, 819.02, 819.03,
819.04, 819.06, 819.07, 820.01, 825.03,
825.05, 825.07, 826.01, 826.02, 826.03,
826.04, 826.05, 826.06, 827.01, 827.02
AMEND: 10121, 11900(a)(5)

ADOPT: 5.81, 27.91 AMEND: 1.62,
1.63, 1.67, 2.00, 5.00, 5.80, 7.00, 7.50,
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02/23/07
02/16/07

02/13/07
02/08/07
02/05/07

01/18/07

12/28/06
12/26/06

12/19/06

12/05/06
12/01/06

Title14,27
03/14/07

8.00, 27.60, 27.65, 27.90, 27.95, 28.20,
29.70, 29.80, 29.85, 195, 701

AMEND: 671.5

AMEND: 10214, 10381, 10500, 10620,
11002, 11003, 11005

AMEND:53.03, 149, 149.1

AMEND: 880

ADOPT: 2990, 2995, 2997 AMEND:
2125,2518

ADOPT: 27.20, 27.25, 27.30, 27.35,
27.40, 27.45, 27.50, 28.48, 28.49, 28.51,
28.52, 28.53, 2857 AMEND: 1.91,
2760, 2765 2783 (amend and
renumber to 27.51), 28.26, 28.27, 28.28,
28.29, 28.54, 28.55, 28.56, 28.58, 28.90,
701REPEAL: 27.67,27.82

ADOPT: 25231

AMEND: 1690, 1691, 1692, 1693, 1694,
1695, 1696, 1697, 1698, 1712, 1714,
1720, 1721, 1721.2, 1721.3, 1721.3.1,
1721.4, 1721.5, 1721.6, 1721.7, 1721.8,
1721.9, 1722, 1722.1.1, 1722.3, 1722.4,
1722.5, 1722.7, 1723, 1723.5, 1723.7,
1723.8, 1723.9, 1724 1724.1, 1724.3,
1724.4,1724.6,1724.8,1724.9, 1724.10,
1740.1, 1740.3, 1740.5, 1741, 1742,
1743, 1744, 1744.2, 1744.3, 1744.4,
17445, 1744.6, 1745, 1745.8, 1745.10,
1746.2, 1747, 1747.1, 1747.2, 1747.3,
1747.5,1747.7,1747.8,1747.10, 1748.2,
1748.3, 1760, 1771, 1774, 1776, 1778,
1779, 1821, 1830, 1831, 1832, 1850,
1854, 1855, 1856, 1857, 1858, 1863,
1865, 1881, 1881.5, 1882, 1914, 1920.1,
1920.2, 1920.3, 1931, 1931.1, 1931.2,
1931.5, 1932, 1933.1, 1933.2, 1933.3,
1935.1, 1935.2, 1936, 1937.1, 1941,
1942, 1942.1, 1942.2, 1950.1, 1954,
1960, 1961, 1962, 1963, 1966, 1971,
1981, 1981.2, 1995.1, 1996.8, 1997.1,
1997.2,1997.3,1997.4, 1997.5,1998.2
AMEND: 105.1, 120.01, 149.1, 150,
150.02, 150.03, 150.05, 180.3, 180.15,
231

AMEND: 2305, 2310, 2320

AMEND: 163, 164

ADOPT: 21660.1, 21660.2, 21660.3,
21660.4, 21666 AMEND: 17388.3,
17388.4, 17388.5, 18077, 18083,
18104.1, 18104.2, 18104.7, 18105.1,
18105.2, 18105.9, 21563, 21570, 21580,
21620, 21650, 21660, 21663, 21665,

836

Title15
05/02/07
04/19/07
04/18/07
04/18/07

02/23/07
02/05/07
01/18/07

12/19/06
12/04/06

Title16
04/27/07
04/20/07
04/09/07
04/09/07
04/09/07
04/03/07
04/03/07
03/26/07
03/26/07
03/23/07

03/20/07
03/19/07

02/28/07
02/23/07
02/15/07

02/14/07
02/08/07
02/02/07
02/01/07
01/31/07
01/23/07

01/11/07
01/10/07
12/27/06
12/20/06
12/18/06
12/07/06
12/05/06

21675, 21685 REPEAL:
17388.6

17383.10,

AMEND: 3276(e)

AMEND: 3084.1, 3391

AMEND: 2600.1

ADOPT: 33522 AMEND: 3350.1,
3352.1, 3354, 3355.1, 3358

AMEND: 3000, 3315, 3323, 3341.5
ADOPT: 3999.3

ADOPT: 4034.0, 4034.1, 4034.2, 4034.3,
4034.4REPEAL : 4036.0, 4040.0
ADOPT: 3413.1 AMEND: 3413
AMEND: 3041.2, 3053, 3177, 3331,
3375

AMEND: 1387,1390.3

AMEND: 2032.4, 2034, 2036, 2036.5
AMEND: 1388.6,1381.5
REPEAL : 356.1
AMEND: 640, 643
AMEND: 4202

AMEND: 1399.101
AMEND: 919

ADOPT: 1784

AMEND:  1399.151.1,
1399.160.3, 1399.160.4,
1399.160.6, 1399.160.7,
1399.160.10

AMEND: 1803

REPEAL: 942, 943, 944, 945, 946, 947,
948, 949, 950.6, 950.7, 966

ADOPT: 1396.5

REPEAL: 1712.2

ADOPT: 1034.1 AMEND: 1021, 1028,
1034

ADOPT: 1399.360 AMEND: 1399.302
AMEND: 1397.12

AMEND: 3356

AMEND: 70

AMEND: 884

AMEND: 3305, 3306, 3307, 3308, 3309,
3310, 3315, 3316, 3320, 3321

ADOPT: 2475

AMEND: 974

ADOPT: 1713AMEND: 1717

AMEND: 1397.61(b)

ADOPT: 980.2,980.3AMEND: 980.1
ADOPT: 1793.8 AMEND: 1793.7
AMEND: 1397.12

1399.160.2,
1399.160.5,
1399.160.9,
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Titlel7
04/26/07

04/18/07

03/01/07
02/28/07
02/16/07
01/09/07
01/08/07

Titlel8
04/25/07
04/10/07
04/10/07
03/30/07
03/22/07

03/08/07
01/23/07
01/03/07
01/03/07

Title19
03/28/07
02/28/07

12/28/06

Title20
03/28/07

02/22/07
12/26/06

ADOPT: 93116.3.1 AMEND: 93115,
93116.2,93116.3

ADOPT: 2641.56, 2641.57 AMEND:
2641.30, 2641.45, 2641.55, 2643.5,
2643.10, 2643.15 REPEAL: 2641.75,
2641.77

AMEND: 30346.3, 30350.3

ADOPT: 100500

AMEND: 6540

AMEND: 93000

ADOPT: 2641.56, 2641.57 AMEND:
2641.30, 2641.45, 2641.55, 2643.5,
2643.10, 2643.15 REPEAL: 2641.75,
2641.77

AMEND: 1620

AMEND: 1655

AMEND: 1566

AMEND: 1571

ADOPT: 4500, 4501, 4502, 4503, 4504,
4505, 4506, 4507, 4508, 4509, 4600,
4601, 4602, 4603, 4604, 4605, 4606,
4607, 4608, 4609, 4700, 4701, 4702,
4703

AMEND: 1602

AMEND: 25110

AMEND: 1610

AMEND: 1705.1

AMEND: 906.2

ADOPT: 574.4, 574.5, 574.6 AMEND:
557.1,561.2,565.2, 566, 568, 573, 574.1,
574.2,574.3,574.4, 574.5, 574.6, 575.1,
575.3, Table 4, 5754, 578.1, 591.5,
594.3, 595.1, 596.1. 596.2 REPEAL.:
574.4,574.5,574.6

ADOPT: 574 REPEAL: 597, 597.1,
597.2, 597.3, 597.4, 597.9, 603, 603.1,
603.2, 603.4, 603.5, 604, 604.1, 604.2,
604.3, 604.4, 604.5, 605, 605.2, 606,
606.1, 606.2, 606.4, 607, 607.1, 608,
608.1, 608.2, 608.3, 608.4, 608.5, 608.6,
609, 609.1, 609.2, 609.3, 609.4, 609.5,
609.6,609.7,610,612,613,614.2,614.4

AMEND: 1002, 1201, 1207, 1208, 1209,
1209.5, 1216, 1217, 1702, 1708, 1709.7,
1710, 1716, 1717, 1720, 1720.3, 1720.4,
1721, 1744, 1747, 2012-App B
REPEAL:1219,1720.5,1720.6
AMEND:17.1,17.4

AMEND:1.161

837

12/14/06

12/11/06

Title21
03/05/07

Title22
04/23/07

04/20/07

04/19/07
04/17/07

04/13/07

03/20/07

03/20/07
03/12/07

02/28/07

02/23/07
02/22/07

02/22/07
01/30/07
01/30/07
01/29/07
01/22/07
01/17/07

01/03/07
12/29/06
12/29/06
12/27/06

12/13/06

AMEND: 1602, 1602.1, 1604, 1605,
1605.1, 1605.2, 1605.3, 1606, 1607,
1608

AMEND: 1605.3

ADOPT: 1520.12

ADOPT: 66261.9.5, 67386.1, 67386.2,
67386.3,67386.4

ADOPT: 2708(d)-1(a), 2708(d)-1(b),
2708(d)-1(c)

AMEND: 5065, 5101, 5108

ADOPT: 40622, 40635.1, 40635.2,
40648, 40660, 40661, 40733, 40752
AMEND: 40603, 40635, 40743, 40747
REPEAL: 40753

ADOPT: 66267.10 AMEND: 66264.1,
66265.1, 66270.1

ADOPT: 69106 AMEND: 69100, 69101,
69102, 69103, 69104, 69106 (renumber
t069107), 69107 (renumber to 69108)
AMEND: 926-3, 9264, 926-5
AMEND: 4400(ee) REPEAL: 4407,
4425, 4441.5

AMEND: 92001, 92002, 92003, 92004,
92005, 92006, 92007, 92008, 92009,
92010, 92011, 92012, 92101, 92201,
92202, 92301, 92302, 92303, 92304,
92305, 92306, 92307, 92308, 92309,
92310, 92311, 92312, 92313, 92401,
92501, 92601, 92602, 92603, 92604,
92701,92702

AMEND: 100540

ADOPT: 51003.1 AMEND:
51003.3

AMEND: 100066, 100079
AMEND: 2601.1

AMEND: 12705

AMEND: 12000

AMEND: 143-1

ADOPT: 86072.1 AMEND:
83072, 84072, 84079, 84172,
86072, 89372,89379

ADOPT: 101115AMEND: 101115
ADOPT: 66260.202

AMEND: Appendix X of Chapter 11 of
Division4.5

ADOPT: 66261.9.5, 67386.1, 67386.2,
67386.3,67386.4

ADOPT: 82003, 82005, 82006, 82007,
82010, 82012, 82017, 82017, 82019,
82019.1, 82020, 82021, 82023, 82024,
82025, 82026, 82027, 82028, 82029,

51003,

83064,
84272,
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82030, 82031, 82034, 82035, 82036,
82040, 82042, 82044, 82046, 82051,
82052, 82053, 82054, 82055, 82055.1,
82056

Title22, MPP

02/23/07

Title23
05/01/07
04/25/07
04/06/07
03/23/07
03/20/07
02/20/07

02/20/07
02/06/07
01/29/07
01/18/07
01/09/07

ADOPT: 86500, 86501, 86505, 86505.1,
86506, 86507, 86508, 86509, 86510,
86511, 86512, 86517, 86518, 86519,
86519.1, 86519.2, 86520, 86521, 86522,
86523, 86524, 86526, 86527, 86528,
86529, 86529, 86531, 86531.1, 86531.2,
86534, 86535, 86536, 86540, 86542,
86544, 86545, 86546, 86552, 86553,
86554, 86555, 86555.1, 86558, 86559,
86561, 86562, 86563, 86564, 86565,
86565.2, 86565.5, 86566, 86568.1,
86568.2, 86568.4, 86570, 86572,
86572.1, 86572.2, 86574, 86575, 86576,
86577, 86578, 86578.1, 86579, 86580,
86586, 86587, 86587.1, 86587.2, 86588,
MPP 11-400c, 11402, 45-101(c),
45-202.5,45-203.4,45-301.1

AMEND: 645

AMEND: 3983

AMEND: 737,768, 769, 770, 771, 852
ADOPT: 3989.6

AMEND: 2913

AMEND: 3671, 3711, 3712, 3713,
3719.18

ADOPT: 3939.24

ADOPT: 3939.23

AMEND: 3833.1

ADOPT: 3917

ADOPT: 3908

838

01/05/07

01/04/07
12/22/06
Title25
04/05/07
12/26/06

Title27
04/13/07

Title28
01/24/07

TitleMPP
02/05/07
01/24/07

ADOPT: 499.4.1.1, 499.4.1.2, 499.4.2,
499.6.3 AMEND: 499.1, 499.2, 499.3,
490.4, 499.4.1, 499.5, 499.6, 499.6.1,
499.7,499.8, REPEAL: 499.6.2
ADOPT: 3989.4

AMEND: 3912

ADOPT: 7065.5

ADOPT: 1433.1 AMEND: 1002, 1016,
1105, 1106, 1110, 1134, 1216, 1254,
1317, 1330, 1338, 1338.1, 1428, 1433,
1498, 1504, 2002, 2016, 2105, 2106,
2110, 2118, 2134, 2216, 2254, 2317,
2330, 2428, 2498, 2504

ADOPT: 15186, 15187, and 15188
AMEND: 15100, 15110, 15120, 15130,
15150, 15160, 15170, 15180, 15185,
15187.1 (renumber to 15189), 15190,
15200, 15210, 15220 (amendment and
renumbering of 15210(b) to 15220(a)),
15240, 15241, 15250, 15260, 15270,
15280, 15290

ADOPT:
1300.67.8(f)

1330.67.04 REPEAL:

AMEND: 30-757,30-761
ADOPT: 22901 AMEND:
22-002, 22-003, 22-004,
22-045, 22049, 22-050,
22054, 22059, 22-061,
22064, 22065, 22-069,
22-072, 22-073, 22077,
22-085 REPEAL: 22-074,
22076

22001,
22-0009,
22053,
22063,
22071,
22-078,
22-075,



