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PROPOSED ACTION ON
REGULATIONS

Information contained in this document is
published as received from agenciesand is
not edited by Thomson Reuters.

TITLE 2. FAIR POLITICAL
PRACTICES COMMISSION

NOTICE ISHEREBY GIVEN that the Fair Political
Practices Commission, pursuant to the authority vested
init by Sections 82011, 87303 and 87304 of the Gov-
ernment Code to review proposed conflict—of—interest
codes, will review the proposed/amended conflict—of—
interest codesof thefollowing:

CONFLICT-OF-INTEREST CODES

AMENDMENT

StateAgencies: CA Technology Agency

A written comment period has been established com-
mencing on September 23, 2011 and closing on No-
vember 7, 2011. Written comments should be directed
to the Fair Political Practices Commission, Attention
Cyndi Glaser, 428 J Street, Suite 620, Sacramento,
Cdlifornia95814.

At the end of the 45—day comment period, the pro-
posed conflict—of—interest code(s) will be submitted to
the Commission’s Executive Director for his review;
unless any interested person or his or her duly autho-
rized representative requests, nolater than 15 daysprior
to the close of the written comment period, a public
hearing before the full Commission. If apublic hearing
is requested, the proposed code(s) will be submitted to
the Commissionfor review.

The Executive Director of the Commission will re-
view the above—referenced conflict—of—interest
code(s), proposed pursuant to Government Code Sec-
tion 87300, which designate, pursuant to Government
Code Section 87302, empl oyeeswho must di sclose cer-
taininvestments, interestsinreal property andincome.

The Executive Director of the Commission, upon his
or itsown motion or at therequest of any interested per-
son, will approve, or revise and approve, or return the
proposed code(s) to the agency for revision and re—
submissionwithin 60 dayswithout further notice.

Any interested person may present statements, argu-
ments or comments, in writing to the Executive Direc-

tor of the Commission, relative to review of the pro-
posed conflict—of—interest code(s). Any written com-
ments must be received no later than November 7,
2011. If a public hearing is to be held, oral comments
may be presented tothe Commission at thehearing.

COST TO LOCAL AGENCIES

There shall be no reimbursement for any new or in-
creased costs to local government which may result
from compliancewith these codes becausethese are not
new programs mandated on local agencies by the codes
sincethe requirements described herein were mandated
by the Palitical Reform Act of 1974. Therefore, they are
not “ costs mandated by the state” asdefined in Govern-
ment Code Section 17514.

EFFECT ON HOUSING COSTS
AND BUSINESSES

Compliance with the codes has no potential effect on
housing costsor on private persons, businessesor small
businesses.

AUTHORITY

Government Code Sections 82011, 87303 and 87304
providethat the Fair Political Practices Commission as
the code reviewing body for the above conflict—of—in-
terest codesshall approve codesassubmitted, revisethe
proposed code and approve it as revised, or return the
proposed codefor revisionand re-submission.

REFERENCE

Government Code Sections 87300 and 87306 pro-
videthat agencies shall adopt and promul gate conflict—
of—interest codes pursuant to the Political Reform Act
and amend their codes when change is necessitated by
changed circumstances.

CONTACT

Any inquiries concerning the proposed conflict—of—
interest code(s) should be made to Cyndi Glaser, Fair
Political PracticesCommission, 428 JStreet, Suite 620,
Sacramento, California 95814, telephone (916)
327-5966.

AVAILABILITY OF PROPOSED
CONFLICT-OF-INTEREST CODES

Copies of the proposed conflict—of—interest codes
may be obtai ned from the Commission officesor there-
spective agency. Requestsfor copiesfrom the Commis-

1519



CALIFORNIA REGULATORY NOTICE REGISTER 2011, VOLUME NO. 38-Z

sion should be made to Cyndi Glaser, Fair Political
Practices Commission, 428 J Street, Suite 620, Sacra-
mento, California95814, telephone (916) 327-5966.

TITLE 2. FAIR POLITICAL
PRACTICES COMMISSION

NOTICE ISHEREBY GIVEN that the Fair Political
Practices Commission, pursuant to the authority vested
init by Sections 82011, 87303, and 87304 of the Gov-
ernment Code to review proposed conflict of interest
codes, will review the proposed/amended conflict of in-
terest codesof thefollowing:

CONFLICT OF INTEREST CODES

AMENDMENT
STATE: Department of Child
Support Services
Commissionon StateMandates

ADOPTION

MULTICOUNTY:  SanGorgonioPass

Water Agency

A written comment period has been established com-
mencing on September 23, 2011 and closing on No-
vember 7, 2011. Written comments should be directed
to the Fair Political Practices Commission, Attention
Alexandra Castillo, 428 J Street, Suite 620, Sacramen-
to, Caifornia95814.

At the end of the 45—day comment period, the pro-
posed conflict of interest code(s) will be submitted to
the Commission’s Executive Director for his review,
unless any interested person or his or her duly autho-
rized representative requests, nolater than 15 daysprior
to the close of the written comment period, a public
hearing before the full Commission. If apublic hearing
isrequested, the proposed code(s) will be submitted to
theCommissionfor review.

The Executive Director of the Commission will re-
view the above—referenced conflict of interest code(s),
proposed pursuant to Government Code Section 87300,
which designate, pursuant to Government Code Section
87302, employees who must disclose certain invest-
ments, interestsinreal property andincome.

The Executive Director of the Commission, upon his
or itsown motion or at therequest of any interested per-
son, will approve, or revise and approve, or return the
proposed code(s) to the agency for revision and re—
submissionwithin 60 dayswithout further notice.

Any interested person may present statements, argu-
ments or comments, in writing to the Executive Direc-

tor of the Commission, relative to review of the pro-
posed conflict of interest code(s). Any written com-
ments must be received no later than November 7,
2011. If apublic hearing is to be held, ora comments
may be presentedtothe Commission at thehearing.

COST TO LOCAL AGENCIES

There shall be no reimbursement for any new or in-
creased costs to local government which may result
from compliance with these codesbecause these are not
new programs mandated on local agencies by the codes
sincethe requirements described herein were mandated
by thePolitical Reform Act of 1974. Therefore, they are
not “ costs mandated by the state” asdefined in Govern-
ment Code Section 17514.

EFFECT ON HOUSING COSTS
AND BUSINESSES

Compliance with the codes has no potential effect on
housing costs or on private persons, businesses or small
businesses.

AUTHORITY

Government Code Sections 82011, 87303 and 87304
provide that the Fair Political Practices Commission as
the code reviewing body for the above conflict of inter-
est codes shall approve codes as submitted, revise the
proposed code and approve it as revised, or return the
proposed codefor revision and re-submission.

REFERENCE

Government Code Sections 87300 and 87306 pro-
vide that agencies shall adopt and promulgate conflict
of interest codes pursuant to the Political Reform Act
and amend their codes when change is necessitated by
changed circumstances.

CONTACT

Any inquiriesconcerning the proposed conflict of in-
terest code(s) should be made to Alexandra Castillo,
Fair Political Practices Commission, 428 J Street, Suite
620, Sacramento, California 95814, telephone (916)
322-5660.

AVAILABILITY OF PROPOSED CONFLICT OF
INTEREST CODES

Copiesof the proposed conflict of interest codes may
be obtai ned from the Commission offices or the respec-
tive agency. Requests for copies from the Commission
should be made to Alexandra Castillo, Fair Political
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Practices Commission, 428 J Street, Suite 620, Sacra-
mento, California95814, tel ephone (916) 322-5660.

TITLE 2. STATE ALLOCATION BOARD

NOTICE OF PROPOSED REGULATORY ACTION

THE STATE ALLOCATION BOARD PROPOSES
TO AMEND REGULATION SECTION 1859.76,
TITLE 2, CALIFORNIA CODE OF
REGULATIONS, RELATING TO LEROY F
GREENE SCHOOL FACILITIESACT OF 1998

NOTICE ISHEREBY GIVEN that the State Alloca-
tion Board (SAB) proposes to amend Regulation Sec-
tion 1859.76, contained in Title 2, California Code of
Regulations (CCR). A public hearing is not scheduled.
A publichearingwill beheldif any interested person, or
his or her duly authorized representative, submits a
written request for apublic hearing to the Office of Pub-
lic School Construction (OPSC) no later than 15 days
prior to the close of the written comment period. Fol-
lowingthepublic hearing, if oneisrequested, or follow-
ing the written comment period if no public hearing is
requested, the OPSC, at its own mation or at the
instance of any interested person, may adopt the pro-
posal substantially as set forth above without further
notice.

AUTHORITY AND REFERENCE CITATIONS

The SAB is proposing to amend the above-
referenced regulation section under the authority pro-
vided by Section 17070.35 of the Education Code. The
proposal interprets and makes specific reference Sec-
tions 17070.35, 17072.12 and 17072.35 of the Educa-
tion Code.

INFORMATIVE DIGEST/POLICY OVERVIEW
STATEMENT

TheLeroy F. Greene School FacilitiesAct of 1998 es-
tablished, through Senate Bill 50, Chapter 407, Statutes
of 1998, the School Facility Program (SFP). The SFP
provides a per—pupil grant amount to qualifying school
districts for purposes of constructing school facilities
and modernizing existing school facilities. The SAB
adopted regulations to implement the Leroy F. Greene
School Facilities Act of 1998, which were approved by
the Office of Administrative Law (OAL) andfiled with
the Secretary of Stateon October 8, 1999.

The SAB adopted the additional grant for general site
development costs at its June 28, 2006 meeting, which

was approved by the OAL and filed with the Secretary
of State on September 5, 2006. This additional grant
helps school districts cover the extra costs for items
such as landscaping, finish grading, driveways, walk-
ways, outdoor instructional play facilities, permanent
playground equipment, and athletic fields. Districts
may be eligible for the additional grant when building
new schools and for additions to existing school sites
whereadditional acreageisacquired.

Asfirstimplemented, the additional grant for general
site development costs was to be suspended “no later
than January 1, 2008” unlessextended by the SAB.

e First One-Year Extension: The SAB, at its
December 12, 2007 meeting, approved emergency
regulations extending the suspension date to “no
later than January 1, 2009,” which was approved
by the OAL andfiled with the Secretary of Stateon
March 3, 2008.

e Second One-Year Extension: The SAB, at its
February 25, 2009 meeting, approved extending
the suspension date to “no later than January 1,
2010,” which was approved by the OAL and filed
withthe Secretary of State on September 18, 2009.

e Third One-Year Extension: The SAB, at its
November 4, 2009 meeting, approved extending
the suspension date to “no later than January 1,
2011,” which was approved by the OAL and filed
withthe Secretary of Stateon April 8, 2010.

e  Fourth One-Year Extension: The SAB, at itsJune
23, 2010 meeting, approved extending the
suspension dateto “ no later than January 1, 2012,”
whichwasapproved by theOAL andfiledwiththe
Secretary of Stateon April 27, 2011.

e  Proposed Two-Year Extension: Most recently the
SAB, a its July 12, 2011 meeting, approved
extending the suspension date to “no later than
January 1,2014.”

Theproposed amendmentsareasfollows:

Existing Regulation Section 1859.76 provides new
construction additional grants for specific types and
amounts of site development costs. It provides that the
additional grant for general sitedevel opment costsshall
be suspended “ no later than January 1, 2012” unlessex-
tended by the SAB. The proposed amendments extend
the suspension of the additional grant for general site
development costsuntil “no later than January 1, 2014.”
Also, a non-substantive grammatical correction is
madeby changing “ meet” to"“ meets.”

IMPACT ON LOCAL AGENCIES OR
SCHOOL DISTRICTS

The Executive Officer of the SAB has determined
that the proposed regul ation does not impose amandate
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or amandate requiring reimbursement by the State pur-
suant to Part 7 (commencing with Section 17500) of Di-
vision 4 of the Government Code. It will not requirelo-
cal agencies, schooal districts, or charter schoolstoincur
additional costs in order to comply with the proposed
regulation.

ECONOMIC IMPACT

The Executive Officer of the SAB has assessed the
potential for significant adverse economic impact on
businesses or private personsthat might result from the
proposed regulatory action and the following deter-
minations have been maderel ativeto therequired statu-
tory categories:

e The SAB has made an initial determination that
there will be no significant, statewide adverse
economic impact directly affecting business,
including the ability of California businesses to
competewith businessesin other states.

e There will be no impact in the creation or
elimination of jobswithin the State, the creation of
new businesses or the elimination of existing
businesses or the expansion of businesses in
Cdlifornia.

e The SAB isnot aware of any cost impacts that a
representative private person or business would
necessarily incur in reasonable compliance with
the proposed action.

e There will be no non-discretionary costs or
savingstolocal agencies.

e  Therewill beno coststo school districtsexcept for
the required district contribution toward each
project asstipulated in statute.

e  Therewill benocostsor savingsinfederal funding
tothe State.

e Therearenocostsor savingstoany Stateagency.

e The SAB has made an initial determination that
therewill benoimpact on housing costs.

EFFECT ON SMALL BUSINESSES

It hasbeen determined that the adoption of theregula-
tion section will not affect small businessesin theways
identified in subsections(a)(1)—(4) of Section4, Title1,
CCR. This regulation only applies to school districts
and charter schools for purposes of funding school fa-
cility projects.

SUBMISSION OF COMMENTS, DOCUMENTS
AND ADDITIONAL INFORMATION

Any interested person may present statements, argu-
ments or contentions, in writing, submitted via U.S.

mail, e-mail or fax, relevant to the proposed regulatory
action. Written comments submitted via U.S. mail, e—
mail or fax must be received at the OPSC no later than
November 7, 2011, at 5:00 p.m. The express terms of
the proposed regulation aswell asthe Initial Statement
of Reasonsareavailabletothepublic.

Written comments, submitted via U.S. mail, e-mail
or fax, regarding the proposed regulatory action, re-
guests for a copy of the proposed regulatory action or
the Initial Statement of Reasons, and questions con-
cerning the substance of the proposed regulatory action
should beaddressedto:

Robert Young,
Regulations Coordinator
Mailing Address: Officeof Public School
Construction
707 Third Street, Room 1-430
West Sacramento, CA 95605

E—mail Address: robert.young@dgs.ca.gov

Fax No.: (916) 376-5332

AGENCY CONTACT PERSONS

General or substantive questions regarding this No-
tice of Proposed Regulatory Action may be directed to
Raobert Young at (916) 375-5939. If Mr. Young is un-
available, these questionsmay bedirected to the backup
contact person, Lisa Jones, Supervisor, Regulations
Team, at (916) 376-1753.

ADOPTION OF REGULATIONS

Please note that, following the public comment peri-
od, the SAB may adopt the regulation substantialy as
proposed in thisnotice or with modifications, which are
sufficiently related to the originally proposed text and
notice of proposed regulatory activity. If modifications
aremade, the modified text with the changesclearly in-
dicated will be made availableto the public for at least
15 days prior to the date on which the SAB adopts the
regulation.

The modified regulation(s) will be made available
and provided to: all persons who testified at and who
submitted written comments at the public hearing, all
persons who submitted written comments during the
public comment period, and all persons who requested
notification from the agency of the availability of such
changes. Requests for copies of any modified regula-
tion should be addressed to the agency’s regulation
coordinator identified above. The SAB will accept writ-
ten comments on the modified regulation during the
15-day period.
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SUBSTANTIAL CHANGESWILL REQUIRE A
NEW NOTICE

If, after receiving comments, the SAB intends to
adopt the regulation with modifications not sufficiently
related to the original text, the modified text will not be
adopted without complying anew with the notice re-
quirementsof the Administrative Procedure Act.

RULEMAKING FILE

Pursuant to Government Code Section 11347.3, the
SAB ismaintaining arulemaking file for the proposed
regulatory action. Thefilecurrently contains:

1. A copy of thetext of the regulation for which the
adoptionisproposedin strikeout/underline.

2. Acopyof thisNotice.

3. A copy of thelnitial Statement of Reasonsfor the
proposed adoption.

4. The factua information upon which the SAB is
relyingin proposing theadoption.

Asdataand other factual information, studies, reports
or written commentsare received, they will beadded to
the rulemaking file. The fileis available for public in-
spection at the OPSC during normal working hours.
Items 1 through 3 are a so available on the OPSC I nter-
net Web siteat: http://www.dgs.ca.gov/opsc under “Re-
sources,” then click on “Laws and Regulations,” then
click on“ SFPPending Regul atory Changes.”

ALTERNATIVES

In accordance with Government Code Section
11346.5(a)(13), the SAB must determine that no rea-
sonable alternative it considered or that has otherwise
been identified and brought to the attention of the SAB
would be more effectivein carrying out the purpose for
which the action is proposed or would be as effective
and less burdensome to affected private persons than
theproposed action.

AVAILABILITY OF THE FINAL STATEMENT
OF REASONS

Upon its completion, the Final Statement of Reasons
will be avail able and copies may be requested from the
agency’sregulation coordinator named in thisnotice or
may beaccessed ontheWeb sitelisted above.

TITLE 2. STATE ALLOCATION BOARD

NOTICE OF PROPOSED REGULATORY ACTION

THE STATE ALLOCATION BOARD PROPOSES
TO AMEND REGULATION SECTIONS 1859.2
AND 1859.82, TITLE 2, CALIFORNIA CODE OF
REGULATIONS, RELATING TO LEROY F
GREENE SCHOOL FACILITIESACT OF 1998

NOTICEISHEREBY GIVEN that the State Alloca-
tion Board (SAB) proposes to amend the above-
referenced regulation sections contained in Title 2,
California Code of Regulations (CCR). A public hear-
ingisnot scheduled. A public hearingwill beheldif any
interested person, or his or her duly authorized repre-
sentative, submitsawritten request for apublic hearing
to the Office of Public School Construction (OPSC) no
later than 15 days prior to the close of the written com-
ment period. Following the public hearing, if oneisre-
quested, or following the written comment period if no
public hearing is requested, the OPSC, at its own mo-
tion or at the instance of any interested person, may
adopt the proposals substantially as set forth above
without further notice.

AUTHORITY AND REFERENCE CITATIONS

The SAB is proposing to amend the above—
referenced regulation sections under the authority pro-
vided by Sections17070.35and 17075.15 of the Educa
tion Code. The proposals interpret and make specific
reference Sections 17074.56, 17075.10, 17075.15 and
101012(a)(1) of the Education Code.

INFORMATIVE DIGEST/POLICY OVERVIEW
STATEMENT

TheLeroy F. Greene School FacilitiesAct of 1998 es-
tablished, through Senate Bill 50, Chapter 407, Statutes
of 1998, the School Facility Program (SFP). The SFP
provides a per—pupil grant amount to qualifying school
districts for purposes of constructing school facilities
and modernizing existing school facilities. The SAB
adopted regulations to implement the Leroy F. Greene
School Facilities Act of 1998, which were approved by
the Office of Administrative Law (OAL) and filed with
the Secretary of Stateon October 8, 1999.

The Seismic Mitigation Program (SMP) was estab-
lished by Assembly Bill 127, Chapter 35, Statutes of
2006 (Perata’lNunez), which became law on May 20,
2006. It was funded inthe amount of $199.5 million for
the seismicrepair, reconstruction, or replacement of the
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“most vulnerable Category 2" school facilitiesby Prop-
osition 1D approved by the voters at the November 7,
2006 General Election. The SAB adopted regul ationsto
implement the Program, which were approved by the
OAL and filed with the Secretary of State on April 30,
2008.

The SAB, at itsmeeting on August 26, 2009, adopted
emergency regulatory amendments to add four addi-
tional building component types to the definition of
“Most Vulnerable Category 2" school buildingsfor the
purpose of eigibility for the SMP. In addition, the SAB
reduced the ground shaking criteriafor project eligibil-
ity from“1.70 g" t0 “1.68 g.” The OAL approved the
emergency regulations and filed them with the Secre-
tary of Stateon November 24, 20009.

The SAB, at its meeting on June 22, 2011, adopted
emergency regulatory amendments to facilitate the
SAB apportioning the remaining SMP funding to eligi-
ble school building structural projects. The SAB de-
leted aneligibility criterion that required “ashort period
spectral Acceleration” (ground shaking) of at least 1.68
g, expanded the list of eligible structural types from
eight to 14, made non—substantive wording corrections
to five existing eligible building structure types, and
clarified that eligible structures must have “ structural
deficiencies that pose an unacceptable risk of injury to
its occupants in a seismic event.” The emergency
amendments stated the criteria for the structural engi-
neer’s report which must be submitted in support of an
application for SMP funding and specified that the Di-
vision of the State Architect (DSA) must review and ap-
prove structural engineer reports that conform to the
DSA guidelines.

In addition, the emergency amendments specified
that “ Unacceptablerisk of injury” from faulting, lique-
faction, or landslide must be documented by an engi-
neering geol ogist’shazard report inaccordancewith the
California Building Code, Part 2, Chapter 18, section
1803A and concurrence of the California Geological
Survey. Finaly, the emergency amendments state the
order for funding approved SMP applications, the pro-
cessif thereisinsufficient funding for all approved ap-
plications, and the $199.5 million maximum funding
authority fortheSMP,

These emergency amendments to the SMP received
an emergency effective date from the Office of Admin-
istrative Law upon being filed with the Secretary of
State on September 8, 2011 (OAL File No.
2011-0830-03E).

A summary of the proposed regulatory amendments
isasfollows:

Existing Regulation Section 1859.2 represents a set
of defined words and terms used exclusively for these
regulations. The proposed amendments change the def-
initionof “Most Vulnerable Category 2 Buildings” by:

e Dedletingthat thistermis”asdefined by theDSA;”

e Deleting the criterion of a ground shaking
threshold (short period spectral acceleration) of
1.68gbased on U.S. Geological Survey maps;

e Deleting that a structural engineer report must be
provided regarding the lateral force resisting
system, collapse prevention performance
objectives, and potential for catastrophic collapse;

e Deleting that the building is designed for
occupancy by studentsand staff; and

e Clarifying and expanding eligible structure types
from eight to 14, and making non-substantive
wording corrections to five existing building
structuretypes, asshown below:

Cl — ConcreteMoment Frame,

Cl1B— Reinforced Concrete Cantilever
Columns with Wood-Roofs Flexible
Diaphragmes,

Concrete Shear Wall with Flexible

Diaphragms,

Concrete Frame with Infill Masonry

Shear Walls and Flexible-Floor-and

Roof Diaphragms,

PC1 — Precast/Tilt—up Concrete Shear Wall
with Conerete Floor-and Roof-Flexible
Diaphragms,

PC1A — Precast/Tilt—up Concrete Shear Wall

with ElexibleRoof Rigid Diaphragms,

Precast Concrete Frame without

Concrete Shear Walls and with Rigid

FloorandRoof Diaphragms,

PC2 — Precast Concrete Frame and Roofs

with Concrete Shear Walls,

Unreinforced Masonry Bearing Wall

Buildings,

RM1 — Reinforced Masonry Bearing Wall
with FlexibleDiaphragms,

URMA — Unreinforced Masonry Bearing Wall
with Rigid Diaphragms,

SIB — Steel Cantilever  Columns  with
Flexible Diaphragm,

C2A —

C3A—

PC2A —

URM —

S3 —  Sted Light Frame Metal Siding and/or
Rod Bracing, or
M — Mixed construction containing at |east

oneof theabovestructurestypes.

Existing Regulation Section 1859.82 establishes the
criteria a district must meet to be €ligible for facility
hardship funding to replace or construct new class-
rooms and related facilities if the district demonstrates
thereisan unmet need for pupil housing or thecondition
of thefacilities, or thelack of facilities, isathreat to the
health and safety of the pupils. “ Seismic mitigation of

1524



CALIFORNIA REGULATORY NOTICE REGISTER 2011, VOLUME NO. 38-Z

the Most Vulnerable Category 2 Buildings as verified
by the DSA” isincluded in this Section and is a factor
the SAB can consider when funding SMP project ap-
plications.

The proposed emergency amendments add five new
subsectionsdescribed asfollows:

New Subsection (a)(1)(C) sets forth four require-
mentsfor seismicmitigationfunding:

e  Theconstruction contract was executed on or after
May 20, 2006 (the effective date of AB 127)
(relocated from within this section and re—stated
here);

e The project funding shall be for the minimum
work necessary to obtain DSA approval (relocated
fromwithinthissectionand re-stated here);

e The building is designed for occupancy by
students and staff (removed from Regulation
Section 1859.2. Definitions, and re—stated here);

e The DSA concurs with a report by a structural
engineer, which identifies structural deficiencies
that pose an unacceptable risk of injury to its
occupants in a seismic event. If the unacceptable
risk of injury is due to the presence of faulting,
liquefaction or landslide, these hazards must be
documented by ageol ogic hazardsreport prepared
by an engineering geologist in accordance with
Cdifornia Building Code, Part 2, Chapter 18,
Section 1803A and with the concurrence of the
CaliforniaGeological Survey.

New paragraph following Subsection (a)(1)(C) re-
quires that the structural engineer’s report shall con-
form to the guidelines prepared by the DSA, in accor-
dancewith Education Code Section 17310.

New Subsection (a)(1)(D) requires that notwith-
standing Regulation Sections 1859.93 (M odernization
Project Funding Order) and 1859.93.1 (New Construc-
tion Project Funding Order), al applications for the
seismic mitigation of the Most Vulnerable Category 2
Buildings shall be funded in the order of receipt of an
approved applicationfor funding.

New Subsection (a)(1)(E) specifies that if eligible
sei smic mitigation funding applications cannot befully
apportioned or approved for placement on the Un-
funded List (Lack of AB 55 L oans) becauseinsufficient
funding is available, the applicant may accept the re-
maining funding amount or refuse funding entirely. If
partial funding isaccepted, the applicant will remainel-
igiblefor the additional amount of seismic funds, up to
the initial funding request, if funds become available
within the SMP authority amount of $199.5 million. If
funding isrefused, the Board shall consider funding the
next project eligible for funding pursuant to this Sec-
tion.

New paragraph following Subsection (a)(1)(E) re-
quires that for any seismic mitigation funding applica-
tion not apportioned or approved for placement on the
Unfunded List (Lack of AB 55 Loans), the application
shall bereturnedtotheapplicant.

IMPACT ON LOCAL AGENCIES OR
SCHOOL DISTRICTS

The Executive Officer of the SAB has determined
that the proposed regul ations do not impose a mandate
or amandate requiring reimbursement by the State pur-
suant to Part 7 (commencing with Section 17500) of Di-
vision 4 of the Government Code. It will not requirelo-
cal agenciesor school districtsto incur additional costs
inorder tocomply withthe proposed regulation.

ECONOMIC IMPACT

The Executive Officer of the SAB has assessed the
potential for significant adverse economic impact on
businesses or private personsthat might result from the
proposed regulatory action and the following deter-
minationshave been maderelativeto therequired statu-
tory categories:

e The SAB has made an initial determination that
there will be no significant, statewide adverse
economic impact directly affecting business,
including the ability of California businesses to
competewith businessesin other states.

e There will be no impact in the creation or
elimination of jobswithinthe State, the creation of
new businesses or the elimination of existing
businesses or the expansion of businesses in
Cdlifornia.

e The SAB isnot aware of any cost impacts that a
representative private person or business would
necessarily incur in reasonable compliance with
theproposed action.

e There will be no non-discretionary costs or
savingstolocal agencies.

e  Therewill beno coststo school districtsexcept for
the required district contribution toward each
project asstipulatedin statute.

e  Therewill benocostsor savingsinfederal funding
tothe State.

e  Therearenocostsor savingstoany Stateagency.

e The SAB has made an initial determination that
therewill benoimpact on housing costs.

EFFECT ON SMALL BUSINESSES

It has been determined that the adoption of theregula-
tion sectionswill not affect small businessesintheways
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identified in subsections(a)(1)—(4) of Section4, Title1,
CCR. Theregulations only apply to school districtsfor
purposesof funding school facility projects.

SUBMISSION OF COMMENTS, DOCUMENTS
AND ADDITIONAL INFORMATION

Any interested person may present statements, argu-
ments or contentions, in writing, submitted via U.S.
mail, e-mail or fax, relevant to the proposed regulatory
action. Written comments submitted via U.S. mail, e~
mail or fax must be received at the OPSC no later than
November 7, 2011, at 5:00 p.m. The express terms of
the proposed regulationsaswell asthe I nitial Statement
of Reasonsareavailabletothepublic.

Written comments, submitted via U.S. mail, e-mail
or fax, regarding the proposed regulatory action, re-
quests for a copy of the proposed regulatory action or
the Initial Statement of Reasons, and questions con-
cerning the substance of the proposed regulatory action
shouldbeaddressedto:

Robert Young,
RegulationsCoordinator
Mailing Address: Officeof Public School
Construction
707 Third Street, Room 1-430
West Sacramento, CA 95605

E—mail Address: robert.young@dgs.ca.gov

Fax No.: (916) 376-5939

AGENCY CONTACT PERSONS

General or substantive questions regarding this No-
tice of Proposed Regulatory Action may be directed to
Robert Young at (916) 375-5939. If Mr. Young is un-
available, these questionsmay bedirected to the backup
contact person, Lisa Jones, Supervisor, Regulations
Team, at (916) 376-1753.

ADOPTION OF REGULATIONS

Please note that, following the public comment peri-
od, the SAB may adopt the regulations substantially as
proposed in thisnotice or with modifications, which are
sufficiently related to the originally proposed text and
notice of proposed regulatory activity. If modifications
aremade, the modified text with the changesclearly in-
dicated will be made availableto the public for at least
15 days prior to the date on which the SAB adopts the
regulations.

The modified regulation(s) will be made available
and provided to: all persons who testified at and who

submitted written comments at the public hearing, al
persons who submitted written comments during the
public comment period, and all persons who requested
notification from the agency of the availability of such
changes. Requests for copies of any modified regula-
tions should be addressed to the agency’s regulations
coordinator identified above. The SAB will accept writ-
ten comments on the modified regulations during the
15—day period.

SUBSTANTIAL CHANGES WILL REQUIRE A
NEW NOTICE

If, after receiving comments, the SAB intends to
adopt the regulations with modifications not sufficient-
ly related to the original text, the modified text will not
be adopted without complying anew with the noticere-
guirementsof the Administrative Procedure Act.

RULEMAKING FILE

Pursuant to Government Code Section 11347.3, the
SAB ismaintaining a rulemaking file for the proposed
regulatory action. Thefilecurrently contains:

1. A copy of thetext of the regulationsfor which the
adoptionisproposedin strikeout/underline.

2. Acopy of thisNotice.

3. A copy of thelnitial Statement of Reasonsfor the
proposed adoption.

4. The factual information upon which the SAB is
relyingin proposing theadoption.

Asdataand other factual information, studies, reports
or written commentsarereceived, they will be added to
the rulemaking file. The file is available for public in-
spection at the OPSC during normal working hours.
Items 1 through 3 are al so avail able on the OPSC I nter-
net Web siteat: http://www.dgs.ca.gov/opsc under “Re-
sources,” then click on “Laws and Regulations,” then
click on* SFPPending Regul atory Changes.”

ALTERNATIVES

In accordance with Government Code Section
11346.5(8)(13), the SAB must determine that no rea-
sonable aternative it considered or that has otherwise
been identified and brought to the attention of the SAB
would be more effectivein carrying out the purpose for
which the action is proposed or would be as effective
and less burdensome to affected private persons than
the proposed action.

AVAILABILITY OF THE FINAL STATEMENT
OF REASONS

Upon its completion, the Final Statement of Reasons
will be avail able and copies may be requested from the
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agency’sregulation coordinator named in thisnotice or
may beaccessed ontheWeb sitelisted above.

TITLE 3. DEPARTMENT OF FOOD
AND AGRICULTURE

NOTICEISHEREBY GIVEN that the Department
of Food and Agriculture (Department) is proposing to
take the action described in the Informative Digest. A
public hearingisnot scheduled for thisproposal . A pub-
lichearingwill beheldif any interested person, or hisor
her duly authorized representative, submitsawrittenre-
quest for a public hearing to the Department no later
than 15 days prior_to the close of the written com-
ment period. Any person interested may present state-
mentsor argumentsinwriting relevant totheaction pro-
posed to the person designated in thisNotice asthe con-
tact person beginning September 23, 2011 and ending
at 5 p.m. November 7, 2011. Following the public
hearing, if one is requested, or following the written
comment period if no public hearing is requested, the
Department, upon its own motion or at the instance of
any interested party, may thereafter adopt the proposals
substantially as described below or may modify such
proposalsif such modifications are sufficiently related
to the original text. With the exception of technical or
grammatical changes, thefull text of any modified pro-
posal will be available for 15 days prior to its adoption
from the person designated inthisNotice as contact per-
son and will be mailed to those persons who submit
written or oral testimony related to thisproposal or who
have requested notification of any changes to the pro-
posal.

Authority and Reference: Pursuant to the authority
vested by sections 407, 33805, 33806, and 33807, Food
and Agricultural Code, and to implement, interpret or
make specific sections 33805, 33806, and 33807, of
said Code, the Department proposes to adopt section
588 of Article 21, of Chapter 1, Division 2, of Title 3 of
the CaliforniaCodeof Regulations, asfollows:

INFORMATIVE DIGEST/POLICY STATEMENT
OVERVIEW

Existing law, section 33085 of the Food and Agricul-
tural Code, authorizes the Department to establish an
advisory committeeto assist the Secretary intheadmin-
istration of inspection servicesrelated to milk and milk
products, ascited in Chapter 4, Part One, Division 15 of
the Food and Agricultural Code. The members are ap-
pointed by and may hold office at the pleasure of the
Secretary.

Existing law, section 33086 of the Food and Agricul-
tural Code, authorizes the Department to include per-

sons representing producers, milk products plants, ap-
proved milk inspection services personnel, and the pub-
lic generally onthe advisory committee, and to limit the
number of members not to exceed 7 but to consist of
such number of members as necessary to assist in the
administration of Chapter 4.

Existing law, section 33087 of the Food and Agricul-
tural Code, states amember of the advisory committee
shall not receive asalary but may be reimbursed for ex-
pensesincurred whileengagedincommitteeduties.

In compliance with sections 33085 through 33087,
the Department proposesto adopt section 588 of Article
21 (Milk Inspection Services), of Chapter 1, Division 2,
of Title 3 of the California Code of Regulations. This
proposal specifies the terms of service for members of
theMilk Inspection Advisory Committee(MIAC).
Compar ableFeder al Regulations

There are no comparable federal regulations relating
tothisproposal.

FISCAL IMPACT ESTIMATES

Fiscal Impact on Public Agencies Including Costs or
Savings to State Agencies or Costs/Savingsin Federal
Fundingtothe State: None.

Nondiscretionary Costs/Savings to Local Agencies:
None.

Local Mandate: None.

Cost to Any Local Agency or School District for
Which Government Code Sections 17500-17630 Re-
quire Reimbursement: None.

Businessimpact: The Department hasmadeaninitial
determination that the proposed regulatory action will
not have any significant statewide adverse economic
impact directly affecting California businesses includ-
ing the ability of Californiabusinessesto competewith
businessesin other states.

Impact on Jobs/New Businesses. The Department
has determined that this regulatory proposa will not
have any impact on the creation of jobsor businessesor
the elimination of jobs or existing businesses or the ex-
pansion of businessesin California.

Cost Impacts on Private Persons or Entities: The De-
partment is not aware of any cost impacts that arepre-
sentative private person or business would necessarily
incur in reasonable compliance with the proposed ac-
tion.

Effect onHousing Costs: None.

EFFECT ON SMALL BUSINESS

The Department has determined that the proposed
regulations would affect small businesses; however,
there is no adverse impact, and no fiscal or economic
impact upon small businesses is anticipated as aresult
of thisproposal.
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CONSIDERATION OF ALTERNATIVES

The Department must determine that no reasonable
alternative which is considered or that has otherwise
been identified and brought to its attention would be
more effectivein carrying out the purposefor which the
action is proposed or would be as effective and less
burdensome to affected private persons than the pro-
posed action describedinthisNotice.

Any interested person may present statements or ar-
gumentsorally or inwriting relevant to the above deter-
minations at the hearing (if a hearing is requested) or
during thewritten public comment period.

INITIAL STATEMENT OF REASONS

The Department has prepared an initial statement of
reasonsfor the proposed action and hasavailableall the
information uponwhichtheproposal isbased.

TEXT OF PROPOSAL

Copies of the exact language of the proposed regula-
tionsand of theinitial statement of reasons, and al the
information upon which the proposal is based, may be
obtained by contacting the persons named below or by
accessing the Department’ swebsite asindicated below
inthisNotice.

AVAILABILITY AND LOCATION OF THE FINAL
STATEMENT OF REASONS AND
RULEMAKING FILE

All theinformation upon which the proposed regula-
tions are based is contained in the rulemaking file,
which is available for public inspection by contacting
the personsnamed bel ow.

Any person may obtain a copy of the final statement
of reasons onceit has been prepared, by making awrit-
ten request to the contact persons named below or by
accessingthewebsitelisted bel ow.

CONTACT PERSONS

Inquiries concerning the substance of the proposed
regulations, or any written comments concerning this
proposal areto beaddressed tothefollowing:

Kristen Dahl, Assistant Branch Chief
Department of Food and Agriculture
Milk and Dairy Food Safety Branch
Mailing: 1220N Street
Sacramento, CA 95814

(916) 900-5078

E—mail: kristen.dahl@cdfa.ca.gov

Thebackup contact personis:

Nancy Grillo, Associate Analyst
Department of Food and Agriculture
Animal Healthand Food Safety Services
Mailing: 1220N Street

Sacramento, CA 95814

(916) 9005033

E—mail: nancy.grillo@cdfa.ca.gov

Website Access:

Materials regarding this proposal can be found by
accessing the following Internet  address:
http://www.cdfa.ca.gov/ahfss/regul ations.html.

TITLE 3. DEPARTMENT OF FOOD
AND AGRICULTURE

Notice of Proposed Rulemaking

45-Day Notice

The Department of Food and Agriculture amended
subsection 3591.2(a) of theregulationsin Title 3 of the
California Code of Regulations pertaining to Oriental
Fruit Fly Eradication Area as an emergency action that
was effective on September 7, 2011. The Department
proposes to continue the regulation as amended and to
complete the amendment process by submission of a
Certificateof Compliancenolater than March5, 2012.

This notice is being provided to be in compliance
with Government Code Section 11346.4.

PUBLIC HEARING

A public hearing is not scheduled. A public hearing
will be held if any interested person, or his or her duly
authorized representative, submits awritten request for
apublic hearing to the Department no later than 15 days
prior tothecloseof thewritten comment period.

WRITTEN COMMENT PERIOD

Any interested person or hisor her authorized repre-
sentative may submit written comments relevant to the
proposed amendment to the Department. Comments
may be submitted by mail, facsmile (FAX) at
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916.654.1018 or by email to sbrown@cdfa.ca.gov. The
written comment period closes at 5:00 p.m. on Novem-
ber 7, 2011. The Department will consider only com-
ments received at the Department offices by that time.
Submit commentsto:

Stephen Brown

Department of Food and Agriculture
Plant Healthand Pest Prevention Services
1220 N Street

Sacramento, CA 95814
sbrown@cdfa.ca.gov

916.654.1017

916.654.1018 (FAX)

Following the public hearing if one is requested, or
following thewritten comment periodif no public hear-
ing is requested, the Department of Food and Agricul-
ture, at its own motion, or at the instance of any inter-
ested person, may adopt the proposal substantially as
set forthwithout further notice.

INFORMATIVE DIGEST/POLICY STATEMENT
OVERVIEW

Existing law provides that the Secretary is obligated
toinvestigate the existence of any pest that isnot gener-
aly distributed within this State and determine the
probability of itsspread, and thefeasibility of itscontrol
or eradication (Food and Agricultural Code Section
5321).

Existing law also providesthat the Secretary may es-
tablish, maintain and enforce quarantine, eradication
and other such regulations as he deems necessary to
protect the agricultural industry from the introduction
and spread of pests (Food and Agricultural Code, Sec-
tions 401, 403, 407 and 5322). Existing law aso pro-
vides that eradication regulations may proclaim any
portion of the State as an eradication area and set forth
the boundaries, the pest, its hosts and the methods to be
used to eradicate said pest (Food and Agricultural Code
Section5761).

The amendment of subsection 3591.2(a) established
Ventura County as an eradication area for the melon
fruit fly, Bactrocera dorsalis. The effect of this action
wasto establish authority for the Stateto conduct eradi-
cation activities in Ventura County against this pest.
There is no existing, comparable federal regulation or
statute.

DISCLOSURES REGARDING THE
PROPOSED ACTION

The Department hasmadethefollowing initial deter-
minations:
Mandateonlocal agenciesand school districts: None.

Cost or savingsto any stateagency: None.

Costtoany local agency or school district which must
be reimbursed in accordance with Government Code
sections 17500 through 17630: None and no other non-
discretionary costs or savings to local agencies or
school districts.

Cost or savingsinfederal fundingtothestate: None.

Significant, statewide adverse economic impact di-
rectly affecting business including the ability of
Cdlifornia businesses to compete with businesses in
other states: None.

Cost impacts on a representative private person or
business: The agency is not aware of any cost impacts
that a representative private person or business would
necessarily incur in reasonable compliance with the
proposed action.

Amendment of theseregul ationswill not:

(1) Createor eliminatejobswithinCalifornia;

(2) Create new businesses or eliminate existing
businesseswithin California; or
(38) Affecttheexpansion of businessescurrently doing
businesswithin California
Significant effect on housing costs: None.
Small BusinessDetermination

The Department has determined that the proposed
regulationsmay affect small business.

ALTERNATIVES CONSIDERED

The Department of Food and Agriculture must deter-
mine that no reasonable alternative considered by the
Department or that has otherwise been identified and
brought to the attention of the Department would be
moreeffectivein carrying out the purposefor which the
actions are proposed or would be as effective and less
burdensome to affected private persons than the pro-
posed actions.

AUTHORITY

The Department proposes to amend subsections
3591.2(a) pursuant to the authority vested by Sections
407 and 5322 of theFood and Agricultural Code.

REFERENCE

The Department proposes to amend subsections
3591.2(a), to implement, interpret and make specific
Sections 407, 5322, 5761, 5762 and 5763 of the Food
and Agricultural Code.

CONTACT

The agency officer to whom written comments and
inquiries about the initial statement of reasons, pro-
posed actions, location of the rulemaking files, and re-
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guest for apublic hearing may bedirectedtois: Stephen
S. Brown, Department of Food and Agriculture, Plant
Health and Pest Prevention Services, 1220 N Street,
Room A-316, Sacramento, California 95814, (916)
654-1017, FAX (916) 654-1018, E—mail:
shrown@cdfa.ca.gov. In his absence, you may contact
Lindsay Rainsat (916) 654-1017. Questionsregarding
the substance of the proposed regulation should be di-
rectedto Stephen S. Brown.

INTERNET ACCESS

The Department has posted the information regard-
ing this proposed regulatory action on its Internet Web
site(www.cdfa.ca.gov/cdfa.pendingregs).

AVAILABILITY OF STATEMENT OF REASONS
AND TEXT OF PROPOSED REGULATIONS

The Department of Food and Agriculture has pre-
pared an initial statement of reasons for the proposed
actions, hasavailableall theinformation uponwhichits
proposal isbased, and hasavail ablethe expresstermsof
the proposed action. A copy of the initial statement of
reasons and the proposed regulations in underline and
strikeout form may be obtained upon request. Theloca-
tion of the information on which the proposal is based
may also be obtained upon request. In addition, when
completed, the final statement of reasonswill be avail-
able upon request. Requests should be directed to the
contact named herein.

If the regulations adopted by the Department differ
from, but are sufficiently related to the action proposed,
they will be available to the public for at least 15 days
prior tothedate of adoption. Any person interested may
obtain a copy of said regulations prior to the date of
adoption by contacting the agency officer (contact)
named herein.

TITLE 10. CALIFORNIA DEPARTMENT
OF REAL ESTATE

TRUST ACCOUNT WITHDRAWALS AND
BROKER ESCROW HANDLING
REGULATION PROPOSAL

NOTICE ISHEREBY GIVEN

The Acting Commissioner (*Commissioner”) of the
Department of Real Estate (“ Department”) proposesto
amend Sections 2834 and 2950 within Chapter 6, Title
10 of the Cdlifornia Code of Regulations (“Regula-
tions"), relating to licensed real estate brokerswho han-
dle escrows as part of their licensed activities. These

proposalsareinresponseto significant, uncompensated
losses suffered by consumers. The proposed amend-
ments bring the protections afforded consumers under
the Real Estate Law (Business and Professions Code
(“Code”) Section 10000 et seq.) to the same level af-
forded by the Escrow Law (Financial Code Section
17000et seq.).

PUBLIC HEARING

The Department has not scheduled a public hearing
on this proposed action. However, the Department will
holdahearingif it receivesawritten request for apublic
hearing from any interested person, or hisor her autho-
rized representative, no later than 15 days before the
closeof thewritten comment period.

WRITTEN COMMENT PERIOD

Any interested person, or hisor her authorized repre-
sentative, may submit written commentsrelevant to the
proposed regulatory action to the Commissioner ad-
dressed asfollows:

Regular Mail
Department of Real Estate

Attn: Daniel E. Kehew, Sacramento L egal Office
2201 Broadway
Sacramento, CA 95818

Electronic Mail
DRERegul ations@dre.ca.gov

Facsimile
(916) 2279458

Comments may be submitted until 5:00 p.m.,
Monday, November 7,2011.

INFORMATIVE DIGEST/PLAIN ENGLISH
OVERVIEW

AMENDMENT OF SECTION 2834

According to Section 17003 of the Escrow Law
(commencing with Section 17000 of the Financial
Code), “escrow” means.

“. .. any transaction wherein one person, for the
purpose of effecting the sale, transfer,
encumbering, or leasing of rea or persona
property to another person, delivers any written
instrument, money, evidence of title to rea or
personal property, or other thing of valueto athird
person to be held by such third person until the
happening of aspecified event or the performance
of a prescribed condition, when it is then to be
delivered by such third person to a grantee,
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grantor, promisee, promisor, obligee, obligor,
bailee, bailor, or any agent or employee of any of
thelatter.”

Individuals filling that “third person” role are re-
quired to belicensed by the Escrow Law. Regulation of
that licensing requirement is assigned to the Depart-
ment of Corporations (“the DOC"), but with specified
exemptions. Among these, the Escrow Law allows for
an escrow to be done without a DOC—issued license
where areal estate broker holds the escrow when con-
ducting activity licensed under the Department of Real
Estate(“the Department”).

It must be noted that the exception for real estate bro-
kers creates a conflict on itsface. The broker may only
hold the escrow (purportedly a “neutral function”)
when also acting as party to, or as agent for a party to,
the transaction itself. One may well question whether
theneutral function of an escrow should behandled by a
person who has a direct interest in the transaction or
holds afiduciary duty to a party to the transaction. The
presumed safeguards against malfeasance in such a
dual role are the disciplinary requirements imposed by
the Department. At the same time, employment of an
aready—retained professional intherole of escrow may
offer some immediate financial or practical advantage
tothepartiesthat outweightheinherent risk.

In enforcing the Real Estate Law, the Department’s
attention has been drawn to broker—controlled escrow
by several specific violations by licensees and the sub-
sequent disciplinary actions. These instances com-
pelled the Department to review the protections to
members of the public afforded by itslicensediscipline
structurein comparison to those afforded by the Escrow
Law. As explained below, these regulatory proposals
aretheresult of that comparison.

Section 2834 of the Regulations of the Real Estate
Commissioner (Title 10 of the CaliforniaCodeof Regu-
lations, herein “the Regulations’) currently mandates
that withdrawals may be made from a broker’s trust
fund account upon the signature of specified persons,
with dlightly differing lists provided depending on
whether the broker is an individual licensee or corpo-
ratelicensee. Inboth situations, thelistincludesan unli-
censed employee of the broker “with fidelity bond cov-
erage at least equal to the maximum amount of thetrust
fundstowhichtheemployeehasaccessat any time.”

Notably, the bond requirement does not apply to li-
censees. Further, no other existing regulation or statute
within the Code specifically requires a licensee per-
forming real estate activities to maintain fidelity bond
coverage. Rather, the consumer’s greatest certainty of
recovering losses based on broker errorsin trust han-
dlingistofileaclaim against the Real Estate Recovery
Fund (See Code Sections 10470, et seq.). The Recovery
Fund provides for amaximum payment of $50,000 per

claimant. Making such a claim for recovery requires
that a conviction of thelicenseefor fraud and judgment
filed againstthelicensee.

Even where such judgment is entered in favor of the
consumer, in the absence of additional bonding or in-
surance, the consumer’ sactual recovery may belimited
to the Recovery Account maximum: $50,000. Depart-
ment staff note that as of November 2010, the Califor-
nia Association of Realtors (“the C.A.R.”) reported
county—-wide median home prices ranging from
$139,000 in Kern County up to $665,000 in San Fran-
cisco County. (C.A.R. and DataQuick track such me-
dian values in roughly half the state's counties.) Log-
ically, amajority of escrowsfor real estate transactions
involve funds far exceeding the Recovery Account’s
maximum payment. Losses from trust accounts have
occurred, and the potential for significant unrecovered
loss to the consumer for this particular type of broker
malfeasanceisshocking.

The lack of any required fidelity bond is especially
problematic when held in contrast to the requirements
of the Escrow Law. That statute requires independent
escrow officersto hold membershipsandinsurancethat
offer their clients much more significant recovery for
losses attributable to actions of the licensee and the li-
censee’' semployees.

Specifically, independent escrow agents who are li-
censed by the DOC are required by the Escrow Law to
participate as members in the Escrow Agent’s Fidelity
Corporation. The Fidelity Corporation indemnifies
membersin the minimum amount of onemilliondollars
and maximum amount of five million dollars for each
licensed location. Pursuant to Section 17312 of the Fi-
nancial Code, thismembershipisrequiredif theescrow
agentisengaging, inwholeor inpart, thebusinessof re-
ceiving escrowsfor deposit or delivery in transactions,
including but not limited to, real property escrows(sale,
encumbrance, lease, transfer of title), bulk saleescrows,
and/or fund or joint control escrows.

Further, if an escrow agent performs escrows falling
outsidethe categories of transactionsreferencedin Sec-
tion 17312, said escrow holder must maintain a mini-
mum of $125,000 in fidelity bond coverage. Addition-
aly, the bond must cover each officer, director and em-
ployeefor not less than $125,000 for the purpose of in-
demnifying the escrow agent (or the escrow agent’'s
successor ininterest) for lossof trust obligationsheld by
the escrow agent as a result of fraudulent or dishonest
abstraction, misappropriation, or embezzlement of trust
obligations by an officer, director, trustee, or employee
of theescrow agent.

Inadditiontofidelity bond coverage, the Escrow Law
also requires licensed escrow agents to post a surety
bond or cash in the amount of up to $50,000 per loca
tion, meet certain minimum financial worth require-
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ments prior to licensure, submit audited financial state-
mentsto the DOC on an annual basisby alicensed certi-
fied public accountant, and is subject to random audits
at least oncein aforty—eight month period or more often
intheevent of complaints.

Therefore, the potential risk that onemight loseone’'s
money and be unableto recover thefull amountismuch
higher should the consumer be subject to an escrow
controlled by areal estate broker than in wherethe con-
sumer funds are misappropriated by an independent es-
Crow company.

Department staff also have concerns about other is-
sueswithintheexisting Section 2834, aswell:

B The section has been amended six times between
1958 and 1993, and the clarity of the section has
suffered as a result. For example, the central
concept that an individual licensed broker or
designated officer of a corporate broker retains
responsibility and liability for the trust fund
withdrawals by the broker’s authorized employee
wasadded asasubsection, rather than highlighted.

B There is no clear, existing requirement that the
individual licensed broker or designated officer of
acorporatebroker beasignatory oneachtrust fund
of thebrokerage.

B The existing requirement regarding bonding of
unlicensed persons has been misunderstood
frequently. The regquirement demands “fidelity
bond coverage at least equal to the maximum
amount of the trust funds to which the employee
hasaccessat any time.” The Department interprets
this requirement as making no alowance for a
deductible on the bond; where a deductible exists,
the bond coversthat much less than the maximum
amount of the trust funds to which the employee
has access. Cash held in reserve to cover a
deductible does not overcome this issue, as such
funds may be attached by acreditor or misused by
the licensee before they can be used for this
intended purpose. However, an insurance policy
that specifically covers the amount of the
deductible can act as a guarantee that
compensation isavailableto the harmed consumer
— and to the knowledge of Department staff, this
is the only means of creating the assurance of
recovery that the regulation anticipates. The
section, however, currently does not make this
solution apparent.

Purpose of Amendment to Section 2834: Thispropos-
al specifically requires:

(1) Thattheindividual broker of record or designated
officer of acorporate broker beasignatory on each
trust account of that broker, along with whichever

qualified subsidiary personnel the broker may
choosetoadd.

(2) Relocatesto the opening paragraph of the section
the specification that a supervising broker or
designated officer retains liability for trust fund
actions taken by their subsidiary personnel
(currently located in subsection (c)), and deletes
the subsection where that specification currently
resides.

(3) Addresses the frequently — misunderstood
requirement for abond coverage of thefull amount
of trust funds where an unlicensed person has
signature access, specifying that any deductible
amount on the bond must be covered by an
insurancepolicy.

(4) Redrafts subsection (b) for clarity within the
context of thefull section.

(5) Adds a new subsection (c), specific to trust
accounts relating to broker—controlled escrows.
This subsection requires bond coverage to ensure
that consumers have a financial remedy and are
more completely protected against loss that isthe
fault of the broker licensee or that licensee's
employees, whether or not the loss is caused by
fraud or negligence.

Rational e of Amendment to Section 2834:

Referring to theitemsin the “ Specific Purpose” sec-
tion, above:

Item (1): Astheresponsiblelicenseefor al actions
taken under the broker’slicense, the broker or
designated officer should be a signatory on
each trust account and directly informed
regarding changesto each trust account.

Items (2) and (4): Address readability issues that
arosethrough past revisionsof Section 2834.

Item (3): Clarifies in regulation the means by
which an unlicensed person may have
signature access to a trust account, with full
recovery available to consumers harmed
shouldalossoccur.

Item (5): Withregardto escrow trusts, specificaly,
brings the protections available to consumers
into line with the protections offered by the
Escrow Law. The newly required
bond/insurance coverage will ensure that
mishandling of escrows by a licensee or
licensee’'s employee will not result in loss to
theconsumer.

AUTHORITY: AMENDMENT OF SECTION 2834

Sections 10080 and 10145(f), Business and Profes-
sionsCode, and Section 17006(a)(4), Financial Code.
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REFERENCE: AMENDMENT OF SECTION 2834

Section 10145, Business and Professions Code; and
Section 17006(a)(4), Financial Code.

INFORMATIVE DIGEST/PLAIN ENGLISH
OVERVIEW

AMENDMENT OF SECTION 2950

According to Section 17003 of the Escrow Law
(commencing with Section 17000 of the Financial
Code), “ escrow” means:

“. .. any transaction wherein one person, for the
purpose of effecting the sale, transfer,
encumbering, or leasing of real or persona
property to another person, delivers any written
instrument, money, evidence of title to rea or
personal property, or other thing of valueto athird
person to be held by such third person until the
happening of aspecified event or the performance
of a prescribed condition, when it is then to be
delivered by such third person to a grantee,
grantor, promisee, promisor, obligee, obligor,
bailee, bailor, or any agent or employee of any of
thelatter.”

Individuals filling that “third person” role are re-
quired to belicensed by the Escrow Law. Regulation of
that licensing requirement is assigned to the Depart-
ment of Corporations (“the DOC"), but with specified
exemptions. Among these, the Escrow Law allows for
an escrow to be done without a DOC—issued license
where areal estate broker holds the escrow when con-
ducting activity licensed under the Department of Real
Estate (“theDepartment”).

It must be noted that the exception for real estate bro-
kers creates a conflict on itsface. The broker may only
hold the escrow (purportedly a “neutral function™”)
when also acting as party to, or as agent for a party to,
the transaction itself. One may well question whether
theneutral function of an escrow should behandled by a
person who has a direct interest in the transaction or
holds afiduciary duty to aparty to the transaction. The
presumed safeguards against malfeasance in such a
dual role are the disciplinary requirements imposed by
the Department. At the same time, employment of an
aready—retained professional intherole of escrow may
offer some immediate financial or practical advantage
tothepartiesthat outweightheinherent risk.

In enforcing the Real Estate Law, the Department’s
attention has been drawn to broker—controlled escrow
by several specific violations by licensees and the sub-
sequent disciplinary actions. These instances com-
pelled the Department to review the protections to

members of the public afforded by itslicensediscipline
structurein comparisonto those aff orded by the Escrow
Law. As explained below, these regulatory proposals
aretheresult of that comparison.

Section 2950 of the Regulations imposes standards
for the handling of escrows by real estate brokers ex-
empted from the Escrow Law. In fact, this section
“standsin” for many of the consumer protections pro-
vided by theEscrow Law.

Section 2950 falls short of the protections provided
by the Escrow Law in several ways, however. First, the
section failsto require real estate brokers to notify the
Department of escrow activities. Because the Real Es-
tate Law lacks any specia licensing requirement for
brokers performing escrow activities (or, for that mat-
ter, any specific real estate activity save mortgage [oan
origination), the Department has no ability to accurate-
ly determine which licensees are conducting broker
controlled escrows. At present, the Department’s only
means to identify a broker handling escrowsisthrough
a problem arising in practice and the filing of a com-
plaint by aconsumer or another licensee.

In contrast, independent escrow agents operating un-
der the Escrow Law must obtain specific licensurewith
the DOC before performing escrow activities. Asare-
sult, the DOC has a compl ete database of independent
escrow agents, and is able to track, monitor, and audit
the activities of those licensees. Through that database,
DOC isableto better regul ate and enforce escrow activ-
ity by its licensees, ensuring that escrow agents are in
compliance with the Escrow Law and that the publicis
being properly served. Without a similar database of
real estate brokers performing broker—controlled es-
crows, the Department is unabl e to adequately monitor
and audit the activities of areal estate brokersinafield
presenting high risk to consumers (through the inherent
conflict of thedual rolesasagent and neutral escrow).

Also, Section 2950 does not require that areal estate
broker performing broker—controlled escrows to make
critical disclosuresin writing to al of the parties of an
escrowed transaction. Information such as the licens-
ee'slicensed name, license number, and the agency that
issued the license would (&) enable the consumer to do
prophylactic research about the licensee's status with
the Department and (b) quickly make complaint in the
event of problemswith the escrow. The omission of this
information is even more problematic due to the fact
that an escrow may be performed in California by dif-
ferent classifications of peoplewho arelicensed by dif-
ferent agencies, an artifact of the drafting of Section
17006 of the Financial Code. Although both Section
17403.4 of the Financial Code and Section 1057.7 of
the Civil Code require escrow companies to provide
specific licensing disclosures to consumers, no such
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provision exists in the Real Estate Law, pertaining to

real estatebrokersperforming escrows.

Purposesof Amendment to Section 2950

Thisproposal specifically requires:

(1) That thebroker report specified information to the
Department upon the broker’s entry into the
escrow business, or when conducting the first
escrow after January 1, 2012, if the broker is
already conducting escrows. Thebroker must also
provide to the Department, upon the close of that
transaction, copies of specified escrow
documents.

(2) Thattheinitial escrow instructionsexecuted by the
parties (using drafts provided by the broker)
include text identifying the broker (licensed name
and license number) and the Department as
licensing entity regulating the licensed escrow
activity.

(3) That the broker disclose to all parties to the
escrowed transaction, and document the
disclosure of, a specified statement regarding the
licensed statusof the broker.

Rational esof Amendment to Section 2950

Referring to theitemsin the “ Specific Purpose” sec-
tion, above:

Item (1): The Department’s inability to identify,
among the almost 500,000 current licensees,
those engaged in this particular practice
presents significant enforcement challenges.
Broker—controlled escrows place a broker in
an inherently conflicting role, at one time
acting asboth (1) party or agent for aparty and
(2) the neutral holder of escrow. Further, the
amountsthat abroker may holdintrust within
the escrow can be substantial. Given these
risks, and the casesresulting from expl oitation
of theserisks, the Commissioner believesthat
closer scrutiny of the broker—controlled
escrow practice is warranted — vyet the
population of licensees engaged in the
practice is unknown. This amendment will
ensure that practitioners engaged in
broker—controlled escrow can be identified
and subject to appropriateoversight.

Items (2) and (3): The Escrow Law, appropriately,
requires an independent escrow holder
licensed by the DOC to make disclosures to
the parties to an escrow regarding the
licensee's identity and licensed status. That
requirement ensures that consumers can
identify, and prompt regulatory action against,
licensees who fail in their licensed duties as
neutral escrow holder. Thisamendment would

bring the Regulations relating to rea estate
licensees into line with the Escrow Law,
providing uniform protection to consumers
whose escrow holder happens to be a real
estatelicensee, rather than an escrow licensee.

AUTHORITY: AMENDMENT OF SECTION 2950
Section 10080, Businessand Professions Code.
REFERENCE: AMENDMENT OF SECTION 2950

Section 10145, Business and Professions Code; and
Section 17006(a)(4), Financial Code.

WITH REGARD TO BOTH SECTIONS
2834 AND 2950

AVAILABILITY OF MODIFIED TEXT

Thetext of any modified regul ation, unlessthe modi-
fication is only non—substantial or solely grammatical
innature, will bemadeavailabletothepublic at least 15
daysprior to the date the Department adoptstheregula-
tion(s). A request for a copy of any modified regula-
tion(s) should be addressed to the contact person desig-
nated below. The Commissioner will accept written
comments on the modified regulation(s) for 15 days af-
ter thedateonwhichthey aremadeavail able. The Com-
missioner may thereafter adopt, amend or repeal the
foregoing proposal substantially as set forth above
without further notice.

AVAILABILITY OF STATEMENT OF REASONS,
TEXT OF PROPOSED REGULATIONY
INTERNET ACCESS

The expressterms of the proposed action may be ob-
tained upon request from the Sacramento offices of the
Department. Aninitial statement of reasonsfor the pro-
posed action containing al theinformation upon which
the proposal is based is available from the contact per-
son designated below. These documents are also avail-
ableat the Department’ swebsiteat www.dre.ca.gov. As
required by the Administrative Procedure Act, the De-
partment’s Sacramento L egal Officemaintainstherule-
making file. Therulemaking fileisavailable for public
inspection at the Department of Real Estate, 2201
Broadway, Sacramento, California

AVAILABILITY OF THE FINAL STATEMENT
OF REASONS

Upon its completion, the Final Statement of Reasons
will be avail able and copies may be requested from the
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contact person named in this notice or may be accessed
onthewebsitelisted above.

CONSIDERATION OF ALTERNATIVES

In accordance with Government Code section
11346.5, subdivision (a)(13), the Department must de-
termine that no reasonable aternative it considered, or
that has otherwise been identified and brought to the
attention of the Department, would be more effectivein
carrying out the purpose for which the action is pro-
posed or would be as effective and |ess burdensome to
affected private personsthan the proposed action.

FISCAL IMPACT

The Department has determined that thereis no sub-
stantial economic impact on any party from this
proposal.

DETERMINATIONS

The Commissioner hasmade aninitial determination
that the proposed regul atory action:
e Does not create a cost or savings to any state
agency. (Statement of Determination required by
Government Codesection 11346.5(a)(6).)

e Does not create a cost nor impose a mandate
(nondiscretionary cost or savings) on local
agencies or school districts, or a mandate that is
required to be reimbursed pursuant to Part 7
(commencing with Section 17500) of Division 4
of the Government Code. (Statements of
Determination required by Government Code
section 11346.5(a)(6).)

e Doesnot createacost or savingsregarding federal
funding to the state. (Statement of Determination
required by Government Code section
11346.5(a)(6).)

e  Doesnot havean effect on housing costs.

e Does not have a significant statewide adverse
economic impact directly affecting businesses,
including the ability of California businesses to
competewith businessesin other states.

e Does not significantly affect the creation or
elimination of jobs within the State of California;
the creation of new businesses or the elimination
of existing businesses within the State of
Cdifornia; or the expansion of businesses
currently doing business within the State of
Cdlifornia.

COST IMPACTS ON REPRESENTATIVE
PRIVATE PERSON OR BUSINESS

Theonly item proposed herein that might significant-
ly impact areal estate broker’scost of doing businessis
the amendment to Regulation 2834 that would require
real estate brokers performing broker controlled es-
crows to maintain fidelity bond coverage. Pursuant to
Departmental research onfidelity bondsand priceswith
different insurance companies nationwide, Department
staff found a range of prices depending on the bond
amount, size of company, volume and type of business,
number of employees, and company revenue, etc. The
cost of securing afidelity bondwouldlargely depend on
these factors, and therefore, will vary widely amongst
individual brokersandtheir escrow businesses. Thefol-
lowing, for the benefit of comparison, summarizes the
pricing obtained.

One such example was Stateside Underwriting
Agency, which offered a bond in the amount of
$1,000,000withfidelity bond coverage, aminimum de-
ductible of $5,000, and annual premium of $3,000.
Generally, other companies offered fidelity bondswith
a premium based upon 1-3% of the insurance amount.
For example, abond for $250,000 may cost anywhere
between $2,500 and $7,500 a year. Still other compa-
nies offered pricing structures based upon $10, $20, or
$50 per $1,000 based upon thebond amount.

It should be noted that the majority of independent es-
crow agents, licensed by the DOC and members of the
Escrow Agent’s Fidelity Corporation, fall within the
$1,000,000 fidelity bond coverage category and pay
anywhere between $500 and $800 in annual premiums,
with minimum deductibles of $5,000. However, it
should also be mentioned that the Escrow Agent’s Fi-
delity Corporation is a unigue corporation wherein
DOC licensees are able to pool the premiums of al
member escrow companies and thus insure higher
amountsfor lessmoney.

Under the Commissioner’s proposal, the cost of do-
ing business for real estate brokers performing broker
controlled escrows would increase due to the cost of
purchasing and maintaining afidelity bond for the bro-
ker’sescrow division. Suchincreased cost would berel-
ativetothebroker’sindividual escrow division, volume
of business, employees, and other important factorsde-
pending ontheinsurancecompany.

EFFECT ON SMALL BUSINESS

An unknown number of the licensed real estate bro-
kersengagedinbroker controlled escrowsmay besmall
businesses. Those businesseswould be required to pur-
chasebondsto cover thefull amount of thefundsheldin
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escrow, with purchase costs described as in the “ Cost
Impacts’ section, immediately above.

CONTACT PERSON

Inquiries concerning this action may be directed to
Daniel Kehew at (916) 227-0425, or via email at
DRERegulations@dre.ca.gov. The backup contact per-
sonisMary Clarkeat (916) 227-0780.

TITLE 17. DEPARTMENT OF
DEVELOPMENTAL SERVICES

NOTICE OF PROPOSED RULEMAKING

Financial Management Services —
Participant-Directed Services

The Department of Developmental Services(Depart-
ment) proposes to amend Title 17, California Code of
Regulations (CCR), Division 2, Chapter 1, Subchapter
6. Service Provider Record Maintenance Require-
ments; Chapter 3, Subchapter 2: Vouchers; Chapter 3,
Subchapter 18: Standard Rate Schedule, by amending
sections 50604, 54355, and 58543. Additionally, the
Department proposes to add, to Division 2, anew Sub-
chapter 22: Financial Management Services— Partici-
pant-Directed Services, new sections, 58883, 58884,
58886, 58887, and 58888.

WRITTEN COMMENT PERIOD

Any interested person, or hisor her authorized repre-
sentative, may submit written commentsrelevant tothe
proposed regulatory action of the Department. The
written comment period closes at 5:00 p.m. on Novem-
ber 7, 2011. Please submit any written commentsto the
Department’s contact person designated below by 5:00
p.m. on November 7, 2011. In addition, the Department
will receive both oral and written commentsat the pub-
lichearing.

PUBLIC HEARING

One public hearing to receive oral and written com-
mentsisscheduled asfollows:

November 7, 2011, at 9:30 am.—11:30 a.m., or end of
testimony, at 1600 Ninth Street, Sacramento, Califor-
nia, 95814, Bateson Building, Room 360.

AUTHORITY AND REFERENCE

Authority: Sections 4405, 4648(a),
4648.12(c)(1)(B), 4688.21, 4690, 4690.1, and 4690.2,

Welfareand I nstitutions Code; and Section 11152, Gov-
ernment Code.

Reference:  Sections 4631, 4648(a), 4648.12(c),
4690, 4690.1, Welfare and I nstitutions Code; 42 U.S.C.
Section 1396n(c) (section 1915(c) of the Social Securi-
ty Act.

INFORMATIVE DIGEST/POLICY STATEMENT
OVERVIEW

Currently, the Department offers voucher servicesto
consumers and/or their families. The federal govern-
ment isrequiring the use of afinancial management ser-
vice (FMS) provider when participating in the funding
of voucher services for respite, day care, nursing, and
transportation. These services, along with the new
Community—based Training Program for Adults, will
be known as Participant-Directed Services. The De-
partment proposesto amend Sections50604, 54355 and
58543, and add Sections 58883, 58884, 58886, 58887
and 58888 of Title 17, of the CCR, to add Participant—
Directed Services and FMS for eligible participants.
Regional centers may vendor providers as an FMSto
carry out the responsibilities such as: assisting afamily
member or adult consumer in verifying worker eligibil-
ity status; collecting and processing timesheets of
workers; processing payroll, withholdings, filing and
payment of applicable federal, state and local employ-
ment—related taxes and insurance; performing billing
paymentsand reimbursementsasauthorized; and main-
taining all source documentation related to the autho-
rized service(s). New service codeswill be added to ex-
isting service codesto identify when these services are
used in conjunction withthe FM Sand therates of reim-
bursement for these services.

EFFECT ON SMALL BUSINESS

The Department has determined that the proposed
regulations will not adversely affect small businesses.
The proposed regulations do not change any current
business requirementsfor financial management servi-
ces.

LOCAL MANDATE AND FISCAL
IMPACT DETERMINATIONS

The Department has determined that the proposed
regulatory action does not impose: 1) amandate on lo-
cal agencies or schoal districts, 2) significant costs or
savingsto any state agency, 3) coststo any local agency
or school district that must bereimbursed in accordance
with Government Code sections 17500 through 17630,
4) other nondiscretionary costs or savings imposed on
local agencies, or 5) costs or savingsin federal funding
tothestate.
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ECONOMIC IMPACT AND
BUSINESS ASSESSMENT

Based on the Department’s findings it is anticipated
that the proposed action will have no economic effect
on the creation of new jobs and new businesses within
the state, nor on the expansion of businesses currently
doing business within the State of California. The De-
partment has al so determined this proposed action will
not eliminatejobsor existing businesses.

The Department has determined that the proposed
regulations will not have: 1) asignificant statewide ad-
verse economic impact directly affecting business in-
cluding the ability of California businessesto compete
with businessesin other states, or 2) asignificant effect
on housing cost. The Department is not aware of any
cost impact that arepresentative private person or busi-
nesswould necessarily incur in reasonable compliance
withthe proposed action.

ALTERNATIVES CONSIDERED

The Department must determine that no reasonable
aternative it considered or that has otherwise been
identified and brought toitsattention would be more ef -
fectivein carrying out the purpose for which the action
is proposed or would be as effective and less burden-
some to affected private persons than the proposed ac-
tion.

The Department invitesinterested personsto present
statements or arguments with respect to alternativesto
the proposed regulations during the written comment
period or at the pubic hearing.

CONTACT PERSONS

General and substantive inquiries concerning the
proposed action may bedirectedto:

Department of Devel opmental Services
Community Rate Section

1600 Ninth Street, Room 310
Sacramento, CA 95814

Attention: Jeffrey Greer

Phone: (916) 654-2201

Facsimile: (916) 654-1578

E—mail Address: jeff.greer@dds.ca.gov

If the above personisunavailable, you may also con-
tact Greg Saul, Branch Manager, Program Operations
Branchat (916) 653-3749.

AVAILABILITY OF
RULEMAKING DOCUMENTS

The Department has prepared and has copies ready
for public review, an Initial Statement of Reasons for

the proposed regulations, al the information upon
which the proposed regul ations are based, and the exact
text of theproposed regulations.

Copies of the Notice, Initial Statement of Reasons
and text of the proposed regulationswill be made avail-
able through the Depatment's website at
www.dds.ca.gov. All other public records, reports, doc-
umentation or other material related to the proposed
regulationswill be contained in the rulemaking fileand
will beavailablefor inspection and copying throughout
the rulemaking process from the contact persons at the
above address. Upon completion, the Final Statement
of Reasonswill be made available by either contacting
the personsaboveor throughthe Department’ swebsite.

AVAILABILITY OF CHANGED OR
MODIFIED TEXT

After close of the comment period the Department
may adopt the proposed regulations asdescribed inthis
notice. If the Department makes modifications that are
sufficiently related to the originally proposed text, it
will make the modified text, with changes clearly indi-
cated, availablefor public comment at least 15 daysbe-
fore the Department adopts the regulations as revised.
Requests for the modified text should be made to the
contact person named above.

TITLE 18. BOARD OF EQUALIZATION

Notice of Proposed Regulatory Action

Amendmentsto California Code of Regulations,
Title 18, Section 1807,
Petitionsfor Reallocation of Local Tax,
and Section 1828, Petitions for Distribution or
Redistribution of Transactions and Use Tax

NOTICEISHEREBY GIVEN

The State Board of Equalization (Board), pursuant to
theauthority vestedinit by Revenueand Taxation Code
(RTC) section 7051, proposes to adopt amendments to
CaliforniaCode of Regulations, title 18, sections (Reg-
ulations) 1807, Petitionsfor Reallocation of Local Tax,
and 1828, Petitions for Distribution or Redistribution
of Transactions and Use Tax. Regulation 1807 pre-
scribes the proceduresthe Board follows when review-
ing a request or inquiry (petition) from a jurisdiction,
other than a submission under RTC section 6066.3, for
investigation of suspected misallocation of local sales
and use tax under the Bradley—Burns Uniform Local
Sales and Use Tax Law (RTC 8§ 7200 et seq.). Regula-
tion 1828 prescribes similar procedures the Board fol-
lowswhen reviewing adistrict’s petition for investiga-

1537



CALIFORNIA REGULATORY NOTICE REGISTER 2011, VOLUME NO. 38-Z

tion of suspected improper distribution or nondistribu-
tion of district transactions (sales) and usetax under the
Transactions and Use Tax Law (RTC 87251 et seq.).
The proposed amendments to Regulations 1807 and
1828 improve the review processes by: (1) allowing a
jurisdiction or district to request a 30—day extension to
submit its written objection to a notification of misal-
location; (2) allowing ajurisdiction or district to perfect
an incompl ete petition within 30 days after the date of
correspondence from the Allocation Group in the
Board'sSalesand Use Tax Department notifying theju-
risdiction or district that its petition is incomplete; (3)
allowing ajurisdiction or district to request that the Al-
location Group issue its supplemental decision on a
petition within 60 days after receiving such request and
based upon the information in the Allocation Group’s
possession if the Allocation Group does not issue its
supplemental decisionwithinthree monthsafter receiv-
ing atimely written objection to its original decision;
(4) requiring the Allocation Group to forward the peti-
tion file to the Appeals Division in the Board's Legal
Department within 30 days after receiving an objection
toitssupplemental decisionregarding apetition; (5) re-
quiring anotice of appeal s conference regarding a peti-
tion to be mailed to every jurisdiction or district that
may be substantially affected by the AppealsDivision's
recommendationto grant that petition; and (6) authoriz-
ing appeal s conference holdersin the AppealsDivision
to grant ajurisdiction or district 30 days, instead of 15
days, to submit additional argumentsand evidence after
an appeals conference, and automatically granting op-
posing jurisdictions or districts 30 days, instead of 15
days, tofile responsesto post—conference submissions.
The proposed amendments to Regulations 1807 and
1828 also clarify that the Board repealed the 2002 ver-
sionsof theregul ationsand adopted new versionsof the
regulationsin 2008, clarify the effect of the adoption of
the 2008 regulations on petitions filed prior to January
1, 2003, and clarify that the 2008 regulations and the
proposed 2011 amendmentsto the 2008 regul ations ap-
ply to procedures occurring after their effective dates.
Theamendmentsarenot retroactive.

PUBLIC HEARING

The Board will conduct a meeting in Room 121, at
450 N Street, Sacramento, California, on November
15-17,2011. TheBoard will providenotice of themeet-
ing to any personwho requeststhat noticeinwriting and
make the notice, including the specific agenda for the
meeting, avallable on the Board's Website at
www.boe.ca.gov at least 10 days in advance of the
meeting.

A public hearing regarding the proposed regulatory
action will be held at 9:30 am. or as soon thereafter as

the matter may be heard on November 15, 16, or 17,
2011. Atthehearing, any interested person may present
or submit oral or written statements, arguments, or con-
tentionsregarding the adoption of the proposed amend-
mentsto Regulations 1807 and 1828.

AUTHORITY
Regulations 1807 and 1828: RTC section 7051.

REFERENCE

Regulation 1807: RTC sections 7209 and 7223.
Regulation 1828: RTC section 7270.

INFORMATIVE DIGEST/POLICY STATEMENT
OVERVIEW

Current Law

Counties are authorized to adopt local sales and use
tax ordinancesin accordance with the provisions of the
Bradley—Burns Uniform Local Salesand Use Tax Law
(RTC §7201), and al of California’s counties have
adopted ordinances under the terms of this law. Cities
are authorized to adopt local sales and use tax ordi-
nancesin accordance with the Bradley—Burns Uniform
Local Sales and Use Tax Law, and when a city adopts
such an ordinance the city’s tax is credited against its
county’s local sales and use tax. (RTC § 7202, subd.
(h).) Also, redevelopment agencies were authorized to
adopt sales and use tax ordinances in accordance with
the provisions of the Bradley—Burns Uniform Local
Sales and Use Tax Law, prior to January 1, 1994, and
there are still someredevel opment agencies’ local sales
and usetaxesin effect. (RTC 88 7202.6 and 7202.8.) A
county’slocal salesand use tax ordinance may provide
a credit for a redevelopment agency’s local sales and
usetax. (RTC§ 7202.5.)

The ordinance imposing a county’s or city’s local
sales and use tax must include provisions identical to
those of the Sales and Use Tax Law (RTC § 6001 et
seg.) with certain exceptions, which include the rate of
tax and the substitution of the name of the county or city
asthetaxing agency in place of the state. (RTC 88 7202
and 7203.) Also, each county, city, and redevel opment
agency isrequiredto contract withthe Board to havethe
Board perform al the functions related to the adminis-
tration and operation of itslocal salesand use tax ordi-
nancein conjunction with the Board’sadministration of
the Sales and Use Tax Law. (RTC 88§ 7202, subds. (d)
and (h)(4),and 7204.3.)

The Board is required to periodically transmit local
sales and use taxes to the cities, counties, cities and
counties, and redevelopment agencies (jurisdictions)

1538



CALIFORNIA REGULATORY NOTICE REGISTER 2011, VOLUME NO. 38-Z

for which they were collected. (RTC §7204.) The
Board may redistribute local taxes when thereisan er-
ror (RTC §7209) and Regulation 1807 prescribes the
proceduresthat apply whenajurisdictionfilesapetition
requesting that the Board investigate asuspected misal-
location of local salesand usetax.

In addition, districts(cities, counties, citiesand coun-
ties, and other governmental entities) are authorized to
adopt district transactions (sales) and use tax ordi-
nances in accordance with the Transactions and Use
Tax Law. Theordinanceimposing adistrict transactions
and usetax must include provisionsidentical to those of
the Sales and Use Tax Law with certain exceptions,
which include the rate of tax and the substitution of the
name of the district asthe taxing agency in place of the
state. (RTC 88 7261 and 7262.) Also, each district isre-
quired to contract with the Board to havethe Board per-
form al the functions related to the administration and
operation of its district transactions and use tax ordi-
nancein conjunction with the Board’sadministration of
theSalesandUseTax Law. (RTC§ 7270.)

The Board isrequired to periodically transmit trans-
actionsand usetaxesto thedistrictsfor whichthey were
collected. (RTC § 7271.) The Board may redistribute
local taxes when there is an error (RTC § 7269) and
Regulation 1828 prescribes the procedures that apply
when adistrict files apetition requesting that the Board
investigate asuspected improper distribution or nondis-
tribution of district transactionsand usetax.

Proposed Amendmentsto Regul ations 1807 and 1828

Regulations 1807 and 1828 were originally adopted
in 2002. The original 2002 versions of Regulations
1807 and 1828 wererepealed and new versions of Reg-
ulations 1807 and 1828 were adopted in 2008 in order to
streamlinetheBoard’ sreview of jurisdictions’ petitions
requesting that the Board investigate suspected misal-
locations of local sales and use tax and districts' peti-
tions requesting that the Board investigate suspected
improper distributions or nondistributions of district
transactionsand usetax. During the Board's September
15, 2010, Business Taxes Committee meeting, Mr. Jo-
han Klehs presented his suggestionsto further improve
the review processes prescribed by Regulations 1807
and 1828, asadopted in 2008, and the Board directed its
staff to meet with interested parties to discuss Mr.
Klehs' suggestions.

Board staff subsequently met with theinterested par-
tieson January 6, 2011, and February 17, 2011, to dis-
cuss Mr. Klehs' suggestions and other interested par-
ties' suggestions for improving the review processes
prescribed by Regulations 1807 and 1828. Then, Board
staff prepared Formal |ssue Paper 11-004, which set
forth Board staff’s, Mr. Klehs and the HdL Compa:
nies’, and MuniServices, LL C'salternative recommen-

dations on how to best amend Regulations 1807 and
1828 to improve their review processes, and submitted
the formal issue paper to the Board for consideration at
itsApril 26, 2011, Business Taxes Committee meeting.
However, the Board did not vote on staffs, Mr. Klehs
and theHdL Companies’, and MuniServices, LLC'sal-
ternative recommendations at the end of the April 26,
2011, Business Taxes Committee meeting due to the
overall lack of agreement between staff and the inter-
ested parties, and among theinterested parties. I nstead,
the Board directed staff to develop guidelines explain-
ing what isexpected of all thepartiesinvolvedinthere-
view processes prescribed by Regulations 1807 and
1828 and to continue to work with theinterested parties
to seeif staff and the interested parties could agree on
how to best amend Regul ations 1807 and 1828.
Asaresult, Board staff prepared a report, which set
forth the expectations of all the parties participating in
the Regulation 1807 and Regulation 1828 review pro-
cesses, and provided the report and Board staff’s re-
vised recommendation regarding how to best amend
Regulations 1807 and 1828 to the interested parties on
August 4, 2011. Board staff’s revised recommendation
recommended that both regulations be amended to: (1)
alow ajurisdictionor district torequest a30—day exten-
sion to submit its written objection to a notification of
misallocation; (2) allow ajurisdiction or district to per-
fect anincomplete petition within 30 days after the date
of correspondence from the Allocation Group in the
Board’s Salesand Use Tax Department notifying theju-
risdiction or district that its petition is incomplete; (3)
allow ajurisdiction or district torequest that the Alloca-
tion Group issueits supplemental decision on apetition
within 60 days after receiving such request and based
upon theinformation in the All ocation Group’s posses-
sion if the Allocation Group does not issue its supple-
mental decision within three months after receiving a
timely written objection to its original decision; (4) re-
quire the Allocation Group to forward the petition file
to the Appeals Division in the Board's Legal Depart-
ment within 30 days after receiving an objection to its
supplemental decision regarding a petition; and (5) re-
quireanoticeof appeal sconferenceregarding apetition
to be mailed to every jurisdiction or district that may be
substantially affected by the AppealsDivision’srecom-
mendation to grant that petition; and (6) authorize ap-
peals conference holders in the Appeals Division to
grant a jurisdiction or district 30 days, instead of 15
days, to submit additional argumentsand evidenceafter
an appeals conference, and automatically grant oppos-
ingjurisdictionsor districts 30 days, instead of 15 days,
to file responses to post—conference submissions.
Board staff’s revised recommendation also recom-
mended that both regulations be amended to clarify that
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the Board repeal ed the 2002 versions of the regulations
and adopted new versions of the regulations in 2008,
clarify the effect of the adoption of the 2008 regul ations
on petitions filed prior to January 1, 2003, and clarify
that the 2008 regul ationsand the proposed 2011 amend-
ments to the 2008 regulations apply to procedures oc-
curring after their effective dates and are not retroac-
tive.

Mr. Kelhsand theHdL Companiesindicated that they
agreed with Board staff’s revised recommendation;
however, MuniServices, LLC, requested two changes
to staff’s revised recommendation. First, MuniSer-
vices, LLC, suggested that the amendments to Regula-
tions1807 and 1828 allow ajurisdictionor district tore-
guest that the Board's Allocation Group issue its sup-
plemental decision within 30 days, instead of 60 days,
after receiving such request. Second, MuniServices,
LLC, suggested that the transition rules in Regulation
1807, subdivision (g), and Regulation 1828, subdivi-
sion (f), be revised to indicate that Regulations 1807
and 1828 were amended, rather than repeal ed and read-
opted, in 2008. However, Board staff did not agreewith
MuniServices, LLC's suggested changes. Therefore,
Board staff prepared an Informal | ssue Paper dated Au-
gust 10, 2011, containing Board staff’s revised recom-
mendation for how to best amend Regul ations 1807 and
1828 and MuniServices, LLC'sdternativeto staff'sre-
vised recommendation, and submitted it to the Board
for consideration during its August 23, 2011, Business
TaxesCommittee meeting.

During the August 23, 2011, Business Taxes Com-
mittee Meeting, Mr. Klehs expressed his support for
Board staff’ srevised recommendation, Ms. Robin Stur-
divant expressed the HdL Companies support for
staff’s revised recommendation, and Ms. Christy Bou-
ma expressed MuniServices, LLC's opinion that the
amendments contained in staff’s revised recommenda-
tion will improve Regulation 1807’s and Regulation
1828'sreview processes. In addition, the Board agreed
with Board staff’s revised recommendation to amend
Regulation 1807, subdivision (g), and Regulation 1828,
subdivision (f), to indicate that the regul ations were re-
pealed and readopted in 2008 because the amendments
are consistent with the actual 2008 events and the regu-
lations’ history notesin the California Code of Regula-
tions. However, the Board noted that the Board’s web-
site incorrectly indicated that both regulations were
substantialy “amended” in 2008, not repealed and
readopted, and that thelanguage on the Board’ swebsite
likely led to MuniServices, LLC's concerns about
Board's staff's recommended amendments to Regula-
tion 1807, subdivision (g), and Regulation 1828, subdi-
vision (f), and the Board directed staff to correct the
Board' swebsite. Therefore, at theconclusion of the Au-
gust 23, 2011, Business Taxes Committee meeting, the

Board unanimously voted to authorize staff to beginthe
formal rulemaking processto adopt the amendmentsto
Regulations 1807 and 1828 contained in staff’srevised
recommendation, as set forth in the Informal |ssue Pa-
per dated August 10, 2011. The objective of the pro-
posed amendmentsistoimproveRegulation 1807'sand
Regulation 1828's processes for reviewing jurisdic-
tions' petitions requesting that the Board investigate
suspected misallocations of local tax and districts' peti-
tions requesting that the Board investigate suspected
improper distributionsor nondistibutionsof district tax.

There are no comparable federal regulations or stat-
utesto Regulations 1807 and 1828.

NO MANDATE ON LOCAL AGENCIES AND
SCHOOL DISTRICTS

The Board has determined that the adoption of the
proposed amendments to Regulations 1807 and 1828
will not impose a mandate on local agencies or school
districts, including a mandate that is required to be re-
imbursed under part 7 (commencing with section
17500) of division4 of title 2 of the Government Code.

NO COST OR SAVINGS TO STATE AGENCIES,
LOCAL AGENCIES, AND SCHOOL DISTRICTS

The Board has determined that the adoption of the
proposed amendments to Regulations 1807 and 1828
will result in no direct or indirect cost or savingsto any
state agency, any cost to local agencies or school dis-
tricts that is required to be reimbursed under part 7
(commencing with section 17500) of division 4 of title
2 of the Government Code, other non—discretionary
cost or savings imposed on local agencies, or cost or
savingsinfedera fundingtothe Stateof California.

NO SIGNIFICANT STATEWIDE ADVERSE
ECONOMIC IMPACT DIRECTLY
AFFECTING BUSINESS

Theadoption of the proposed amendmentsto Regula-
tions 1807 and 1828 will improvethe Board's processes
for reviewing jurisdictions’ petitions for the investiga-
tion of suspected misallocations of local sales and use
tax and districts’ petitionsfor investigation of suspected
improper distributions or nondistributions of district
transactions and use tax, without imposing any new re-
guirements on the businesses that report and pay such
taxes. Therefore, the Board has made an initial deter-
mination that the adoption of the proposed amendments
to Regulations 1807 and 1828 will not have a signifi-
cant, statewide adverse economic impact directly af-
fecting business, including the ability of California
busi nessesto competewith businessesin other states.
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Theadoption of the proposed amendmentsto Regula-
tions 1807 and 1828 may affect small business.

NO COST IMPACTS TO PRIVATE PERSONS
OR BUSINESSES

TheBoard isnot aware of any cost impactsthat arep-
resentative private person or businesswould necessari-
ly incur in reasonable compliance with the proposed ac-
tion.

RESULTS OF THE ASSESSMENT REQUIRED BY
GOVERNMENT CODE SECTION
11346.3, SUBDIVISION (b)

The Board has determined that the adoption of the
proposed amendments to Regulation 1807 and 1828
will neither create nor eliminate jobs in the State of
Cdlifornianor result in the elimination of existing busi-
nesses nor create or expand business in the State of
Cdifornia.

NO SIGNIFICANT EFFECT ON
HOUSING COSTS

Adoption of the proposed amendments to Regula-
tions 1807 and 1828 will not have asignificant effect on
housing costs.

DETERMINATION REGARDING
ALTERNATIVES

TheBoard must determinethat no reasonableaterna-
tive considered by it or that has been otherwise identi-
fied and brought toitsattention would be moreeffective
in carrying out the purpose for which thisactionispro-
posed, or be as effective as and less burdensome to af-
fected private personsthan the proposed action.

CONTACT PERSONS

Questions regarding the substance of the proposed
amendments should be directed to Bradley M. Heller,
Tax Counsel 1V, by telephone at (916) 323-3091, by e—
mail at Bradley.Heller@boe.ca.gov, or by mail at State
Board of Equalization, Attn: Bradley M. Heller,
MIC:82, 450 N Street, PO. Box 942879, Sacramento,
CA 94279-0082.

Written commentsfor the Board's consideration, no-
tice of intent to present testimony or witnesses at the
public hearing, and inquiries concerning the proposed
administrative action should be directed to Mr. Rick
Bennion, Regulations Coordinator, by telephone at

(916) 445-2130, by fax at (916) 324-3984 , by e-mail
at Richard.Bennion@boe.ca.gov, or by mail at State
Board of Equalization, Attn: Rick Bennion, MIC:80,
450 N Street, PO. Box 942879, Sacramento, CA
94279-0080.

WRITTEN COMMENT PERIOD

Thewritten comment period endsat 9:30 am. on No-
vember 15, 2011, or as soon thereafter asthe Board be-
ginsthe public hearing regarding the proposed amend-
mentsto Regulations 1807 and 1828 during the Novem-
ber 15-17, 2011, Board meeting. Written commentsre-
ceived by Mr. Rick Bennion at the postal address, email
address, or fax number provided above, prior to the
close of the written comment period, will be presented
totheBoard and the Board will consider the statements,
arguments, and/or contentions contained in those writ-
ten comments before the Board decides whether to
adopt the proposed amendments to Regulations 1807
and 1828. The Board will only consider written com-
mentsreceived by that time.

AVAILABILITY OF INITIAL STATEMENT OF
REASONS AND TEXT OF
PROPOSED AMENDMENTS

TheBoard has prepared underlined and strikeout ver-
sionsof thetext of Regulations 1807 and 1828 illustrat-
ing the express terms of the proposed amendments and
an initial statement of reasons for the adoption of the
proposed amendments. Thesedocumentsand all thein-
formation on which the proposed amendments are
based are avail ableto the public uponrequest. Therule-
making file is available for public inspection at 450 N
Street, Sacramento, California. The express terms of
the proposed amendments to Regulations 1807 and
1828, and theinitial statement of reasonsarealso avail-
ableontheBoard’ sWebsiteat www.boe.ca.gov.

SUBSTANTIALLY RELATED CHANGES
PURSUANT TO GOVERNMENT CODE
SECTION 11346.8

The Board may adopt the proposed amendments to
Regulations 1807 and 1828 with changes that are non-
substantial or solely grammatical in nature, or suffi-
ciently related to theoriginal proposed text that the pub-
lic was adequately placed on notice that the changes
couldresult fromtheoriginally proposed regulatory ac-
tion. If asufficiently related change is made to the pro-
posed amendments to Regulation 1807 or Regulation
1828, the Board will make the full text of the resulting
regulation, with the change clearly indicated, available
to the public for at least 15 days before adoption. The
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text of the resulting regulation will be mailed to those
interested parties who commented on the original pro-
posed amendments orally or in writing or who asked to
be informed of such changes. The text of the resulting
regulation will also be available to the public from Mr.
Bennion. TheBoard will consider written commentson
the resulting regulation that are received prior to adop-
tion.

AVAILABILITY OF FINAL STATEMENT
OF REASONS

If the Board adoptsthe proposed amendmentsto Reg-
ulations 1807 and 1828, the Board will prepare aFina
Statement of Reasons, which will be made availablefor
inspection at 450 N Street, Sacramento, California, and
availableontheBoard’ sWebsiteat www.boe.ca.gov.

TITLE 27. OFFICE OF
ENVIRONMENTAL HEALTH HAZARD
ASSESSMENT

NOTICE OF PROPOSED RULEMAKING

AMENDMENT TO SECTION 25705
SPECIFIC REGULATORY LEVELSPOSING
NO SIGNIFICANT RISK: IMAZALIL

SEPTEMBER 23, 2011

NOTICE ISHEREBY GIVEN that the Office of En-
vironmental Health Hazard A ssessment (OEHHA) pro-
posesto establish a specific regulatory level posing no
significant risk forimazalil and amend Title27, Califor-
niaCodeof Regulations, section 25705.1

PUBLIC PROCEEDINGS

Any written statements or arguments concerning this
proposed action, regardiess of the form or method of
transmission, must be received by OEHHA by 5:00
p.m. on November 7, 2011, the designated close of the
written comment period.

Written comments can be sent by e-mail, mail or fax
addressedto:

Monet Vela

Officeof Environmental Health Hazard A ssessment
Proposition 65 Implementation Program

P.O.Box 4010

Sacramento, California95812-4010

FAX:(916) 324-1786

IAIl further regulatory references areto Title 27 of the California
Code of Regulations unless otherwise indicated.
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Telephone: (916) 323-2517
monet.vela@oehha.ca.gov

Commentssent by courier shouldbedeliveredto:

MonetVela

Officeof Environmental Health Hazard A ssessment
10011 Street, 19th Floor

Sacramento, California95814

It isrequested but not required that hard—copy state-
mentsor argumentsbesubmittedintriplicate.

Onrequest only, OEHHA will scheduleapublic hear-
ing to present oral comments. The request must be sub-
mitted in writing to OEHHA at the addresslisted above
no later than October 21, 2011, whichis15 daysbefore
the close of the comment period. OEHHA will mail a
notice for any scheduled public hearing to interested
parties on the Proposition 65 mailing list for regulatory
public hearings. The notice will aso be posted on the
OEHHA web site at least ten days before the public
hearing date. The notice will provide the date, time,
location and subject matter to be heard.

If ahearing isschedul ed and you have special accom-
modation or language needs, please contact Monet Vela
at (916) 323-2517 or monet.vela@oehha.ca.gov at
least one week in advance of the hearing. TTY/TDD/
Speech—to—Speech users may dial 7-1-1 for the
CaliforniaRelay Service.

CONTACT

Please direct inquiries concerning the substance and
processing of the action described in thisnoticeto Mo-
net Vela, in writing at the address given above, or by
telephone at (916) 323-2517. Fran Kammerer is a
back—up contact person for inquiries concerning pro-
cessing of this action and is available at (916)
445-4693.

INFORMATIVE DIGEST/POLICY STATEMENT
OVERVIEW

The Safe Drinking Water and Toxic Enforcement Act
of 1986, codified at Health and Safety Code section
25249.5 et seg. and commonly known as Proposition 65
(hereinafter Proposition 65 or the Act), prohibits a per-
soninthe course of doing businessfrom knowingly and
intentionally exposing any individual to achemical that
has been listed as known to the State to cause cancer or
reproductivetoxicity, without first giving clear and rea-
sonable warning to such individual (Health and Safety
Code section 25249.6). The Act also prohibits a busi-
nessfrom knowingly discharging alisted chemical into
water or onto or into land where such chemical passesor
probably will pass into any source of drinking water
(Healthand Safety Code section 25249.5).

For chemicals known to the state to cause cancer, an
exemption from the warning requirement is provided
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by the Act when apersoninthe course of doing business
is able to demonstrate that an exposure for which the
person is responsible produces no significant risk or
that a discharge which otherwise complies with all ap-
plicable requirements would not cause any significant
amount of the discharged or released chemical to enter
any source of drinking water (Health and Safety Code
sections 25249.9 and 25249.10). A determination that a
level of exposure posesno significant risk may be made
utilizing regulationsthat have previously been adopted
by OEHHA (sections 25701-25721). Section 25701
describes aternative methods for making such a deter-
mination. Section 25705 setsforth the processby which
OEHHA may identify specific regulatory levelsfor de-
termining “no significant risk” for purposes of Proposi-
tion 65 and establishes those levels for certain listed
chemicals.

Details on the basis for the proposed level are pro-
vided intheinitial statement of reasons, whichisincor-
poratedintherulemaking record.

Thisamendment to section 25705(c) would adopt the
following No Significant Risk Level (NSRL) for one
chemical listed asknownto causecancer:

Chemical NSRL, inunits
microgramsper

day

Imazalil 11

Under Section 25705(c), an NSRL may be deter-
mined by the lead agency based on state or federal risk
assessments, unless a specific regulatory level of a
chemical listed under Proposition 65 has already been
established in Section 25705(b). Here, the NSRL is
based upon afederal risk assessment by the U.S. Envi-
ronmental Protection Agency (U.S. EPA). The cancer
unit risk value adopted by U.S. EPA providesthe basis
for calculating the proposed NSRL, as discussed in
more detail in the initial statement of reasons for this
regulatory amendment.

Thisnoticeandtheinitial statement of reasonsarebe-
ing provided to the OEHHA Science Advisory Board's
Carcinogen Identification Committee (ClO) to review
and comment ontheproposed NSRL .

AUTHORITY

Healthand Saf ety Code Section 25249.12.

REFERENCE

Health and Safety Code Sections 25249.5, 25249.6,
25249.9, 25249.10and 25249.11.

IMPACT ON LOCAL AGENCIES OR SCHOOL
DISTRICTS

OEHHA has determined the proposed regul atory ac-
tion would not impose a mandate on local agencies or
school districts nor does it require reimbursement by
the State pursuant to Part 7 (commencing with Section
17500) of Division 4 of the Government Code. OEHHA
has also determined that no nondiscretionary costs or
savings to local agencies or school districts will result
fromtheproposed regulatory action.

COSTS OR SAVINGS TO STATE AGENCIES

OEHHA has determined that no savings or increased
coststo any State agency will result from the proposed
regulatory action.

EFFECT ON FEDERAL FUNDING TO
THE STATE

OEHHA has determined that no costs or savings in
federal funding to the State will result from the pro-
posed regulatory action.

EFFECT ON HOUSING COSTS

The OEHHA has determined that the proposed regu-
latory actionwill haveno effect on housing costs.

SIGNIFICANT STATEWIDE ADVERSE
ECONOMIC IMPACT DIRECTLY AFFECTING
BUSINESS, INCLUDING ABILITY TO COMPETE

OEHHA has made an initial determination that the
adoption of the regulation will not have a significant
statewide adverse economic impact directly affecting
businesses, including the ability of California busi-
nessesto competewith businessesin other states.

IMPACT ON THE CREATION, ELIMINATION,
OR EXPANSION OF JOBS/BUSINESSES

OEHHA hasdetermined that the proposed regul atory
actionwill not have any impact on the creation or elimi-
nation of jobs, the creation of new businesses or the
elimination of existing businesses, or the expansion of
businesses currently doing business within the State of
Cdlifornia.

COST IMPACTS ON REPRESENTATIVE
PRIVATE PERSONS OR BUSINESSES

The OEHHA isnot aware of any cost impactsthat a
representative private person or business would neces-
sarily incur inreasonabl e compliancewith the proposed
action.
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EFFECT ON SMALL BUSINESSES

OEHHA hasdetermined that the proposed regulation
will not impose any requirements on small business.
Rather, the proposed regulation will assist small busi-
nesses subject to the Act in determining whether or not
an exposure for which they areresponsibleis subject to
thewarning requirement or dischargeprohibition.

CONSIDERATION OF ALTERNATIVES

In accordance with Government Code Section
11346.5(8)(13), OEHHA must determine that no rea-
sonable alternative considered by OEHHA or that has
otherwisebeenidentified and brought to the attention of
OEHHA would be more effective in carrying out the
purposefor whichtheactionisproposed, or would beas
effective and less burdensome to affected private per-
sonsthan the proposed action.

AVAILABILITY OF STATEMENT OF REASONS
AND TEXT OF PROPOSED REGULATIONS

OEHHA hasprepared and hasavailablefor publicre-
view an Initial Statement of Reasonsfor theregulation,
all the critical information upon which theregulationis
based and thetext of theregulation. A copy of theInitial
Statement of Reasons, a copy of the text of the regula-
tion and a copy of the risk assessment which was used
by OEHHA to determinethe proposed NSRL are avail-
able upon request from OEHHA's Proposition 65 Im-
plementation Program at the address and telephone
number indicated above. These documents are also
posted on OEHHA’ sWeb siteat www.oehha.ca.gov.

AVAILABILITY OF CHANGED OR
MODIFIED TEXT

The full text of any regulation which is changed or
modified from the expresstermsof thisproposed action
will be made available at least 15 days prior to the date
on which OEHHA adopts the resulting regulation. No-
tice of the comment period on changed regulations and
the full text will be mailed to individuals who testified
or submitted written comments at the public hearing,
whose commentswere received by OEHHA during the
public comment period, and who request notification
from OEHHA of availability of such changes. Copiesof
the notice and the changed regulation will also beavail-
ableatthe OEHHA'sWeb site.

FINAL STATEMENT OF REASONS

A copy of theFinal Statement of Reasons may be ob-
tained, when it becomes available, from OEHHA's

Proposition 65 |mplementation Program at the address
and tel ephone number indicated above. TheFinal State-
ment of Reasonswill also be available at the OEHHA's
Web siteat www.oehha.ca.gov.

GENERAL PUBLIC INTEREST

DEPARTMENT OF FISH AND GAME

CALIFORNIA ENDANGERED SPECIESACT
INCONSISTENCY DETERMINATION NO.

2080-2011-020-03
Project: San Joaguin Pipeline— Eastern Segment
Project
Location:  Stanislausand TuolumneCounties
Applicant: SanFranciscoPublic Utilities
Commission
Notifier: Jonathan Mates-Munchin
Background

The San Francisco Public Utilities Commission
(SFPUC) (Applicant) proposesto construct anew pipe-
line segment as part of the SFPUC’s Water System Im-
provement Program (WSI P).

The San Joaquin Pipeline— Eastern Segment (Proj-
ect) includes the construction of ancillary facilitiesand
one new pipeline segment, totaling approximately 6.5
miles. This new pipeline segment will run parallel to
and just north of the existing San Joaquin Pipeline
(SIPL) System. Ancillary components include the
construction of anew valve house (Valve House No. 4),
site improvements at Oakdale Portal, a tie-in vault at
thewestern end of the new pipeline, construction of one
new throttling station, and upgrades/repl acement of ex-
isting valvesat atributary to Cashman Creek.

The Project is located within an existing SFPUC
right-of-way (ROW) for the SIJPL. The Project in-
cludes staging areasthat are adjacent to the ROW from
the Oakdale Portal westward to Fogarty Road near
Cashman Creek (MP57.62), adistance of approximate-
ly 8 miles. Oakdale Portal is located at MP 49.84, or
49.84 miles west of Hetch Hetchy Reservoir/ O'S-
haughnessy Dam. An additional temporary construc-
tion easement (TCE) will be used during construction,
located outside of the SIPL ROW, adjacent to Emery
Road.

TheProject activitiesdescribed above areexpected to
cause incidental take! of California tiger salamander
TPursuant to Fish and Game Code section 86, “‘ Take' means

hunt, pursue, catch, capture, or kill, or attempt to hunt, pursue,
catch, capture or kill.”
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(Ambystoma californiense) (CTS) where those activi-
tiestake placewithin the Project site. Project related in-
cidental take of CTS could occur as aresult of trench-
ing, road construction, stockpiling, and construction.

CTSis designated as a threatened species pursuant to

the federal Endangered Species Act (ESA) (16 U.S.C.

§ 1531 et seq.) and athreatened species pursuant to the

CdliforniaEndangered SpeciesAct (CESA) (Fish & G.

Code, §2050 et seq.). (See Cal. Code Regs,, tit. 14,

§670.5, subd. (b)(3)(G).)

CTS individuals are documented as present at the
Project site and there is occupied CTS habitat within
and adjacent to the Project site. Because of known CTS
observations and the presence of suitable CTS habitat
withintheProject site, theUnited StatesFish & Wildlife
Service (Service) determined that CTS is reasonably
certain to occur within the Project site and that Project
activities are expected to result in the incidental take of
CTS.

Accordingtothe Service, the Project will resultinthe
temporary lossof 104.3 acresof upland CTShabitat and
1.36 acres of aquatic habitat, totaling 105.66 acres of
temporary habitat |oss. Construction of the Project will
a soresult inthe permanent loss of 0.61 acres of upland
CTShabitat.

Because the Project is expected to result in take of a
speciesdesignated asthreatened under thefederal ESA,
the U.S. Army Corps of Engineers (Corps) consulted
with the Service asrequired by the ESA. On August 9,
2011, the Service issued a biological opinion (Service
File No. SPK—2008-01001) (hereafter, the BO) to the
Corps. The BO describes the Project, requires the Ap-
plicant to comply with terms of the BO and itsinciden-
tal take statement (ITS), and incorporates additional
measures. The BO includes the following measures,
amongothers, for CTS:

1. A qualified biologist or restoration specialist is
required to prepare a vegetation restoration
specification for grassand or other sensitive
habitats impacted by construction activities. The
goa of the plan will be to restore temporarily
impacted habitatstotheir pre—Project condition.

2. Project construction and maintenance shall avoid
direct and indirect impacts on wetlands and other
waters of the Untied States, to the greatest extent
feasible. Where the Project cannot avoid
disturbance, the SFPUC will employ measures to
minimize direct and indirect impacts to wetlands
and other waters of the state. Those measureswill
be developed in consultation with the Central
Valley Regional Water Quality Control Board
(CVRWQCB) and Corpsand may include, but are
not limitedto, thefollowing:

e As the Project proceeds to final design, a
qualified biologist will identify all avoidable
and unavoidable wetlands, and other waters
within Project limits. Identification will be
based on final engineering specificationsand
existing maps of all wetlands and waters
withinthestudy area.

3. According to the BO, in addition to the general
conservation measuresdescribed above, measures
for avoiding and minimizing effectson CTS shall
alsoincludethefollowing:

e At locations where potential aestivation
habitat cannot be avoided, a qualified
biologist(s), approved by the Service, will
perform surveys for the salamander in
refugia burrows prior to any ground
disturbance. All burrows within the direct
construction or spoils area will be flagged
and surveyed.

e Only individuals possessing appropriate
permits issued by the Service may
handle/capturefederally—isted species.

4. SFPUC will implement compensatory mitigation
toaddressdirect effectsto CTS. Compensation for
permanent loss of CTS will be provided at aratio
of 3acresof offsite habitat compensationfor every
1 acre of impact. In addition, compensation for
effectsto CTS upland habitat during construction
will be provided at aratio of 0.1 acre of offsite
habitat compensation for every 1 acre of the 104.3
acresof temporary impact. Off—site compensation
will amount to approximately 19 acres of CTS
habitat purchased by SFPUC a a
Service—approved conservation bank.

On August 10, 2011, the Director of the Department
of Fishand Game (DFG) received anoticefromthe Ap-
plicant requesting a determination pursuant to Fish and
Game Code section 2080.1, that the BO and its rel ated
ITS are consistent with CESA for purposes of the Proj-
ect and CTS. (Ca. Reg. Notice Register 2011, No.
34-Z,p.1353.)

Deter mination

After review and consideration of the BO and there-
lated ITS, DFG has determined based substantial evi-
dence that the BO and ITS are not consistent with
CESA because measuresrequired by the Service do not
meet the conditions set forth in Fish and Game Code
section 2081, subdivisions (b) and (c), for authorizing
incidental take of CESA-listed species. This deter-
minationisbased onthefollowing considerations:

1. Thereisnotimeinefor SFPUC to meet any of the
requirements in the BO and ITS. Performance
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security (ensured funding) is not required in the
BO for restoration of temporarily impacted areas.
Fish and Game Code section 2081, subdivision
(b)(4) requires the applicant to ensure adequate
fundingto carry out all required mitigation.

2. Thelocation of and amount of funding necessary
for the Applicant to implement required
avoidance, minimization, and mitigation
measures is unknown and not specified. DFG has
no basis to determine and cannot find, as aresullt,
that authorized Project impacts of the taking on
CTSare, havebeen or will be minimized and fully
mitigated pursuant to Fish and Game Code section
2081, subdivision (b)(2), or that the Applicant has
ensured adequate funding such that the BO and
ITS are consistent with the requirements of Fish
and Game Codesection 2081, subdivision (b)(4).

3. The Applicant is not required by the BO and
related ITS to grant or otherwise place a
conservation easement over the mitigation
property to ensureitsmaintenanceinfavor of CTS
in perpetuity. Likewise, the BO and ITS do not
require the Applicant to prepare and for the
Service to approve a management plan for the
property, and the BO and ITS are silent as to any
required management funding (endowment) for
mitigation lands. TheBO and ITS, in thisrespect,
are also not consistent with Fish and Game Code
section 2081, subdivisions(b)(2) and (b)(4).

4, The Applicant is not required under the BO and
ITS to purchase mitigation credits from a
DFG—approved conservation bank. DFG cannot
find, asaresult, that the BO and I TS are consistent
with Fish and Game Code section 2081,
subdivision (b)(2).

5. The Applicant is not required under the BO and
ITSto coordinate with and otherwise notify DFG
regarding various conditional take minimization
and mitigation measures, or any of the following:
of the Resident Engineer, Biological Monitors,
species training for Project personnel, reporting
regarding trapped CTS, Project implementation
reports, design plans, Project suspension, post
CTS-encounter  coordination, and  post—
construction implementation and compliance
reporting. DFG cannot find, asaresult, that theBO
and ITS are consistent with requirements in the
Fish and Game Code regarding successful
implementation  of Project  avoidance,
minimization, and mitigation measures; full
mitigation of authorized impacts of the taking on
CTS; compliance and effectiveness monitoring;

and ensured funding. (See generally Fish & G.
Code, §2081, subd. (b).)

For the reasons described above, DFG has deter-
mined thereissubstantial evidenceinitsadministrative
record of proceedingsthat the BO, including therelated
ITS, arenot consistent with CESA asit pertainstoinci-
dental take of CTS by the Applicant during imple-
mentation of the Project. DFG's finding is based on a
determination that the BO and ITS, in their current
form, are not consistent with Fish and Game Code sec-
tion 2081, subdivision (b). Take of CTSfor purposes of
state law is prohibited, as aresult, except as authorized
by the Fish and Game Code. (See Fish & G. Code,
§ 2080.1, subd. (c).)

DECIS ON NOT TO PROCEED

OFFICE OF ENVIRONMENTAL
HEALTH HAZARD ASSESSMENT

SAFE DRINKING WATER AND TOXIC
ENFORCEMENT ACT OF 1986
(PROPOSITION 65)

NOTICE OF WITHDRAWAL AND
RESUBMITTAL OF PROPOSED
RULEMAKING

TITLEZ27. CALIFORNIA CODE OF
REGULATIONS

PROPOSED AMENDMENT TO SECTION 25705
SPECIFIC REGULATORY LEVEL POSING NO
SIGNIFICANT RISK
IMAZALIL

SEPTEMBER 23, 2011

A notice to establish a specific regulatory level pos-
ing no significant risk for imazalil was posted on the
OEHHA website and published in the CRNR on Sep-
tember 9, 2011. OEHHA iswithdrawing that notice be-
cause anumber of non—substantive, clarifying changes
tothenoticewererequired. OEHHA istherefore repub-
lishing the notice and restarting the public comment pe-
riod. The amended notice will be published in the
CRNR on September 23, 2011 and was posted on the
OEHHA websiteon September 9, 2011.
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OAL REGULATORY
DETERMINATIONS

OFFICE OF ADMINISTRATIVE LAW

DETERMINATION OF ALLEGED
UNDERGROUND REGULATION
(Summary Disposition)

(Pursuant to Government Code Section 11340.5
and Title 1, section 270, of the
California Code of Regulations)

The attachments are not being printed for practical
reasonsor space considerations. However, if youwould
like to view the attachments please contact Margaret
Molinaat (916) 324—-6044 or mmolina@oal .ca.gov.

DEPARTMENT OF CORRECTIONS AND
REHABILITATION

Date:  September7,2011
To: [raParthemore
From:  Chapter Two ComplianceUnit

Subject: 2011 OAL DETERMINATION NO.19(S)
(CTU2011-0811-02)
(Summary Disposition issued pursuant to
Gov. Code, sec. 11340.5; Cal. Code Regs.,, tit.
1, sec. 270(f))

Petition challenging as an underground
regulation  California  Department  of
Corrections and Rehabilitation Form 7385,
titled “Authorization for Release of
Information”

On August 11, 2011, the Office of Administrative
Law (OAL) received your petition asking for a deter-
mination as to whether California Department of
Corrections and Rehabilitation (CDCR) Form 7385,
titted “Authorization for Release of Information”
constitutes an underground regulation. The challenged
ruleisattached heretoat Exhibit A.

In issuing a determination, OAL renders an opinion
only asto whether achallenged ruleisa“regulation” as
defined in Government Code section 11342.600,1
which should have been, but was not adopted pursuant

1“Regulation” meansevery rule, regulation, order, or standard of
general application or the amendment, supplement, or revision of
any rule, regulation, order, or standard adopted by any state
agency toimplement, interpret, or make specific thelaw enforced
or administered by it, or to govern its procedure.

tothe Administrative Procedure Act (APA). Nothingin
thisanalysis evaluatesthe advisability or the wisdom of
theunderlying action or enactment.

If arule meets the definition of aregulation in Gov-
ernment Code section 11342.600, but was not adopted
pursuant tothe APA, it may bean * underground regula-
tion” asdefined in CaliforniaCode of Regulations, title
1, section 250:

The following definitions shall apply to the
regulations contained in this chapter: (@)
“Underground regulation” means any guideline,
criterion, bulletin, manual, instruction, order,
standard of general application, or other rule,
including a rule governing a state agency
procedure, that isaregulation asdefinedin Section
11342.600 of the Government Code, but has not
been adopted as a regulation and filed with the
Secretary of State pursuant to the APA and is not
subject to an express statutory exemption from
adoption pursuant to the APA ... (Emphasis
added.)

The form you challenge as an underground regula-
tion, CDCR Form 7385, titled “Authorization for Re-
lease of Information” was incorporated by reference
into California Code of Regulations, title 15, section
3076.4. “Incorporation by reference” is defined in
CaliforniaCode of Regulations, title 1, section 20(a) to
mean:

.. . themethod whereby aregulation printed inthe
California Code of Regulations makes provisions
of another document part of that regulation by
referencetotheother document.”

Also, California Code of Regulations, title 1, section
20(e) states:

(e) Where a regulation which incorporates a
document by reference is approved by OAL and
filed with the Secretary of State, the document so
incorporated shall be deemed to be a regulation
subjecttoall provisionsof the APA.

Therefore, a document incorporated by reference by
aproperly adopted regul ation hasthe sameforceand ef-
fect of theproperly adopted regulation. CaliforniaCode
of Regulations, title 15, section 3076.4 states:

(c) The C& PR shall review the CDC Form 128-C
andtheinmate'scentral file.

(2) If theinmateis not sentenced to death or tolife
without the possibility of parole, medical staff
shall explain the recall of commitment process to
the inmate within 48 hours of notification and
arrange for the inmate to designate a family
member or other outside agent on CDCR Form
7385 (Rev. 09/09), Authorization for Release of
Information, which is incorporated by reference.
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Theinmate' sdesignee shall beinformed about the
recall of commitment process and the inmate's
medical condition. If the inmate is mentally unfit
to designate a family member or other outside
agent, medical staff shall contact the inmate's
emergency contact listed on the CDC Form 127
(Rev. 06/01), Notification in Case of Death,
Serious Injury, or Serious lllness, which is
incorporated by reference, and advise them of the
recall process. (Emphasisadded.)

Cdlifornia Code of Regulations, title 15, section
3076.4 is a properly adopted regulation and was filed
with the Secretary of State on July 7, 2011, pursuant to
the APA. It was an emergency adoption pursuant to Pe-
nal Code section 5058.3(a)(2). A Certificate of Com-
pliance must be transmitted to OAL by December 14,
2011, or the emergency language will be repealed by
operation of law onthefollowing day.

Thus, CDCR Form 7385 ispart of aproperly adopted
regul ation and cannot bean underground regul ation.2

Theissuance of thissummary disposition doesnot re-
strict your right to adjudicate the alleged violation of
section 11340.5 of the Government Code.

)

DebraM. Cornez
Assistant Chief Counsel/
Acting Director

/9
Kathleen Eddy
Senior Counsel

Copy: Matthew Cate
TimLockwood

2 The rule challenged by your petition is the proper subject of a
summary disposition letter pursuant to title 1, section 270 of the
California Code of Regulations. Subdivision (f) of section 270
provides:
(f)(2) If factspresented in the petition or obtained by OAL dur-
ing its review pursuant to subsection (b) demonstrate to OAL
that the rule challenged by the petition is not an underground
regulation, OAL may issue a summary disposition letter stat-
ing that conclusion. A summary disposition letter may not be
issued to conclude that a challenged rule is an underground
regulation.
(2) Circumstances in which facts demonstrate that the rule
challenged by the petition isnot an underground regulation in-
clude, but are not limited to, the following:
(A) The challenged rule has been superseded.
(B) The challenged ruleis contained in a California statute.
(C) The challenged ruleis contained in a regulation that has
been adopted pursuant to the rulemaking provisions of the
APA,
(D) The challenged rule has expired by its own terms.
(E) An express statutory exemption from the rulemaking pro-
visions of the APA is applicable to the challenged rule. [Em-
phasis added.]
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DEPARTMENT OF CORRECTIONS AND
REHABILITATION

Date:  September 7,2011

To: Dontay Johnson

From:  Chapter Two ComplianceUnit

Subject: 2011OAL DETERMINATION NO. 18(S)

(CTU2011-0819-01)

(Summary Disposition issued pursuant to
Gov. Code, sec. 11340.5; Cal. Code Regs,, tit.
1, sec. 270(f))

Petition challenging as an underground
regulation a memorandum titled “Window
Coverings/Staff & Inmate/Prison Security”

On August 19, 2011, the Office of Administrative
Law (OAL) received your petition asking for a deter-
mination asto whether amemorandum titled “Window
Coverings/Staff & Inmate/Prison Security” (memoran-
dum) constitutes an underground regulation. The mem-
orandum is dated November 11, 2009, and was issued
by twofacility captainsand an associatewarden at Kern
Valley State Prison. Thememorandum isattached here-
toasExhibitA.

In issuing a determination, OAL renders an opinion
only asto whether achallenged ruleisa“regulation” as
defined in Government Code section 11342.600,1
which should have been, but was not adopted pursuant
to the Administrative Procedure Act (APA).2 Nothing
inthisanalysisevaluatesthe advisability or thewisdom
of the underlying action or enactment. OAL hasneither
the legal authority nor the technical expertise to evalu-
ate the underlying policy issuesinvolved in the subject
of thisdetermination.

Generally, arulewhich meetsthe definition of a“reg-
ulation” in Government Code section 11342.600 isre-
quired to be adopted pursuant to the APA. In some
cases, however, the Legislature has chosen to establish
exemptions from the requirements of the APA. Penal
Code section 5058, subdivision (c), establishes exemp-

T“Regulation” meansevery rule, regulation, order, or standard of
general application or the amendment, supplement, or revision of
any rule, regulation, order, or standard adopted by any state
agency to implement, interpret, or make specific thelaw enforced
or administered by it, or to govern its procedure.
2guch aruleiscaled an “underground regulation” as defined in
California Code of Regulations, title 1, section 250, subsection
(a):
“Underground regulation” meansany guideline, criterion, bul-
letin, manual, instruction, order, standard of general applica-
tion, or other rule, including a rule governing a state agency
procedure, that isaregulation as defined in section 11342.600
of the Government Code, but has not been adopted asaregula-
tion and filed with the Secretary of State pursuant to the APA
and isnot subject to an express statutory exemption from adop-
tion pursuant to the APA.
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tions expressy for the California Department of
Correctionsand Rehabilitation (CDCR):
(c) The following are deemed not to be
“regulations’ as defined in Section 11342.600 of
theGovernment Code:
(1) Rules issued by the director applying
solely to a particular prison or other
correctional facility. . . .

Thisexemption is called the “local rule” exemption.
It applies only when arule is established for a single
correctional institution.

In In re Garcia (67 Cal.App.4th 841, 845), the court
discussed the nature of a “local rule” adopted by the
warden for the Richard J. Donovan Correctional Facil-
ity (Donovan) which dealt with correspondence be-
tweeninmatesat Donovan:

The Donovan inter—institutional correspondence
policy applies solely to correspondence entering
or leaving Donovan. It applies to Donovan
inmatesinall instances.

The Donovan policy is not a rule of genera
application. It applies solely to Donovan and,
under Penal Code section 5058, subdivision
(©)(1), isnot subject to APA requirements.
Similarly, the memorandum challenged by your peti-
tion wasissued by two facility captainsand an associate
warden at Kern Valley State Prison and appliessolely to
theinmates of Kern Valley State Prison. Therefore, the
rule is a“local rule” and is exempt from compliance
with the APA pursuant to Pena Code section
5058(c)(1). Itisnot anunderground regulation.3

3 The rule challenged by your petition is the proper subject of a
summary disposition letter pursuant to title 1, section 270 of the
California Code of Regulations. Subdivision (f) of section 270
provides:
(f)(1) If facts presented in the petition or obtained by OAL dur-
ing its review pursuant to subsection (b) demonstrate to OAL
that the rule challenged by the petition is not an underground
regulation, OAL may issue a summary disposition letter stat-
ing that conclusion. A summary disposition letter may not be
issued to conclude that a challenged rule is an underground
regulation.
(2) Circumstances in which facts demonstrate that the rule
challenged by the petition isnot an underground regulation in-
clude, but are not limited to, the following:
(A) The challenged rule has been superseded.
(B) The challenged rule is contained in a California statute.
(C) The challenged rule is contained in a regulation that has
been adopted pursuant to the rulemaking provisions of the
APA.
(D) The challenged rule has expired by its own terms.
(E) An express statutory exemption from the rulemaking
provisions of the APA is applicableto the challenged rule.
[Emphasis added.]

Theissuanceof thissummary disposition doesnot re-
strict your right to adjudicate the alleged violation of
section 11340.5 of the Government Code.

I

DebraM. Cornez
Assistant Chief Counsel/
ActingDirector

IS
Kathleen Eddy
Senior Counsel

Copy: Matthew Cate
Tim L ockwood

DEPARTMENT OF CORRECTIONS AND
REHABILITATION

Date:  September9, 2011
To: ArvieCarroll
From:  Chapter Two ComplianceUnit

Subject: 2011 OAL DETERMINATIONNO. 20(S)
(CTU2011-0829-02)
(Summary Disposition issued pursuant to
Gov. Code, sec. 11340.5; Cal. Code Regs,, tit.
1, sec. 270(f))

Petition challenging as an underground
regulation Pleasant Valley State Prison
Department Operations Manual Supplement
section53130.9

On August 29, 2011, the Office of Administrative
Law (OAL) received your petition asking for a deter-
mination asto whether Pleasant Valley State Prison De-
partment Operations Manual (DOM) Supplement sec-
tion 53130.9, titled “ Assignments,” constitutes an un-
derground regulation. DOM Supplement section
53130.9isone subsection of DOM Supplement section
53130, titled “Inmate Work Training Incentive Pro-
gram.” DOM Supplement section 53130 wasissued by
the warden at Pleasant Valley State Prison and is at-
tached heretoasExhibit A.

Inissuing a determination, OAL renders an opinion
only astowhether achallenged ruleisa“regulation” as
defined in Government Code section 11342.600,1
which should have been, but was not adopted pursuant

1“Regulation” means every rule, regulation, order, or standard of
general application or the amendment, supplement, or revision of
any rule, regulation, order, or standard adopted by any state
agency to implement, interpret, or make specific thelaw enforced
or administered by it, or to govern its procedure.

1549



CALIFORNIA REGULATORY NOTICE REGISTER 2011, VOLUME NO. 38-Z

to the Administrative Procedure Act (APA).2 Nothing
inthisanalysiseval uatesthe advisability or thewisdom
of the underlying action or enactment. OAL hasneither
the legal authority nor the technical expertise to evalu-
ate the underlying policy issuesinvolved in the subject
of thisdetermination.

Generally, arulewhich meetsthe definition of a“reg-
ulation” in Government Code section 11342.600 isre-
quired to be adopted pursuant to the APA. In some
cases, however, the Legislature has chosen to establish
exemptions from the requirements of the APA. Penal
Code section 5058, subdivision (), establishes exemp-
tions expressly for the California Department of
Correctionsand Rehabilitation (CDCR):

(c) The following are deemed not to be
“regulations’ as defined in Section 11342.600 of
the Government Code:
(1) Rules issued by the director applying
solely to a particular prison or other
correctional facility. . . .

Thisexemption is called the “local rule” exemption.
It applies only when a rule is established for a single
correctional institution.

In In re Garcia (67 Cal.App.4th 841, 845), the court
discussed the nature of a “local rule” adopted by the
warden for the Richard J. Donovan Correctional Facil-
ity (Donovan) which dealt with correspondence be-
tweeninmatesat Donovan:

The Donovan inter—institutional correspondence
policy applies solely to correspondence entering
or leaving Donovan. It applies to Donovan
inmatesinall instances.

The Donovan policy is not a rule of generd
application. It applies solely to Donovan and,
under Penal Code section 5058, subdivision
(c)(1), isnot subject to APA requirements.

2 such aruleis called an “underground regulation” as defined in

Cadlifornia Code of Regulations, title 1, section 250, subsection

(a):
“Underground regulation” meansany guideline, criterion, bul-
letin, manual, instruction, order, standard of general applica-
tion, or other rule, including a rule governing a state agency
procedure, that isaregulation as defined in section 11342.600
of the Government Code, but has not been adopted asaregula-
tion and filed with the Secretary of State pursuant to the APA
and isnot subject to an express statutory exemption from adop-
tion pursuant to the APA.
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Similarly, therule challenged by your petitionwasis-
sued by Pleasant Valley State Prison and applies solely
to the inmates of Pleasant Valley State Prison. There-
fore, theruleisa“local rule” and is exempt from com-
pliance with the APA pursuant to Penal Code section
5058(c)(1). Itisnot anunderground regulation.3

Theissuanceof thissummary disposition doesnot re-
strict your right to adjudicate the alleged violation of
section 11340.5 of the Government Code.

/s

DebraM. Cornez
Assistant Chief Counsel/
ActingDirector

1)

Kathleen Eddy

Senior Counsel

Copy: Matthew Cate
Tim Lockwood

SUMMARY OF REGULATORY
ACTIONS

REGULATIONS FILED WITH
SECRETARY OF STATE

This Summary of Regulatory Actions lists regula-
tionsfiled with the Secretary of State on the datesindi-
cated. Copies of the regulations may be obtained by
contacting the agency or from the Secretary of State,
Archives, 1020 O Street, Sacramento, CA 95814, (916)
653-7715. Please have the agency name and the date
filed (seebelow) when making arequest.

3 The rule challenged by your petition is the proper subject of a
summary disposition letter pursuant to title 1, section 270 of the
California Code of Regulations. Subdivision (f) of section 270
provides:
(f)(2) If facts presented in the petition or obtained by OAL dur-
ing its review pursuant to subsection (b) demonstrate to OAL
that the rule challenged by the petition is not an underground
regulation, OAL may issue a summary disposition letter stat-
ing that conclusion. A summary disposition letter may not be
issued to conclude that a challenged rule is an underground
regulation.
(2) Circumstances in which facts demonstrate that the rule
challenged by the petition isnot an underground regulation in-
clude, but are not limited to, the following:
(A) The challenged rule has been superseded.
(B) The challenged ruleis contained in a California statute.
(C) The challenged rule is contained in a regulation that has
been adopted pursuant to the rulemaking provisions of the
APA.
(D) The challenged rule has expired by its own terms.
(E) An express statutory exemption from the rulemaking
provisions of the APA isapplicableto the challenged rule.
[Emphasis added.]
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Filet2011-0825-03
AIRRESOURCESBOARD
AreaDesignations2011

The Air Resources Board (Board) submitted this ru-
lemaking action to amend the Table of Area Designa
tionsfor Ozoneintitle 17, California Code of Regula-
tions, section 60201 to reflect changes in the designa
tion status of three areas. Area designations of “attain-
ment,” “nonattainment,” “nonattainment—transition-
al,” or “unclassified” describe the status of compliance
with state ambient air quality standards for specified
pollutantsbased on areadesignation criteriaestablished
in other title 17 regulations. The Board redesignated
onearea, theentirety of theNortheast Plateau Air Basin,
to an attainment area based on data collected during
2007 through 2009. The Board also redesignated two
other areas, which took effect by operation of law pur-
suant to Health & Safety Code section 40925.5. The
Lake Tahoe Air Basin was changed from a nonattain-
ment to nonattainment—transitional areaand the Glenn
County area of the Sacramento Valley Air Basin was
changed from a nonattainment—transitional to nonat-
tainment area.

Title17

CaliforniaCodeof Regulations
AMEND: 60201

Filed 09/08/2011
Effective10/08/2011

Agency Contact: Trini Balcazar ~ (916) 445-9564

File#t2011-0729-02
BOARD OF CHIROPRACTICEXAMINERS
I nformed Consent

This regulatory action establishes informed consent
requirements for chiropractors when conducting apro-
cedurein which thereisaknown risk of serious bodily
harm.

Title16

CaliforniaCodeof Regulations

ADOPT: 319.1

Filed 09/07/2011

Effective 10/07/2011

Agency Contact: DixieVanAllen (916) 263-5329

File#2011-0728-03
CALIFORNIA HORSERACINGBOARD
Random Drug Testing; Physical Examination

The California Horse Racing Board adopted section
1500.1 of Title4 of the California Code of Regulations
to makejockeys, apprenticejockeysand driverssubject
to random drug testing aswell astesting for cause. Ad-
ditionally, failure to submit to or complete a drug test
constitutesarefusal to betested. Jockeyswho refusethe

test shall beimmediately prohibited fromriding or driv-
ing in any race until a negative result is achieved. The
random drug testing will be conducted on an unan-
nounced basis, before or after the performance of du-
ties. Theregulations establish the procedure for the test
including a split sample program in case a jockey, ap-
prentice jockey or driver wantsto re—test asampleif a
positive result is obtained. This rulemaking also
amends section 1498 to require adrug test at the annual
physical.

Titled

CaliforniaCodeof Regulations
ADOPT: 1500.1AMEND: 1498
Filed 09/07/2011
Effective10/07/2011

Agency Contact: Harold Coburn

Filet2011-0823-03
DEPARTMENT OF CONSUMERAFFAIRS
Conflict—of-Interest Code
The Department of Consumer Affairsisamending its

conflict—of—interest codefound at title 16, section 3830,
Cdlifornia Code of Regulations. The changes were ap-
proved for filing by the Fair Political Practices Com-
missiononJuly 27,2011.

Titlel6

CdliforniaCodeof Regulations

AMEND: 3830

Filed 09/13/2011

Effective10/13/2011

Agency Contact: Michael Santiago (916) 574-8220

Filet2011-0803-01
DEPARTMENT OF FAIR EMPLOYMENT AND
HOUSING
Procedural Regulations

The Department of Fair Housing and Employment
(Department) adopted sections 10000 through 10066 in
title 2 of the California Code of Regulations establish-
ing the Department’s practice and procedurefor receiv-
ing, investigating, and conciliating complaints of em-
ployment and housing and public accommodation dis-
crimination.

Title2

CaliforniaCodeof Regulations

ADOPT: 10000, 10001, 10002, 10003, 10004,
10005, 10006, 10007, 10008, 10009, 10010, 10011,
10012, 10013, 10014, 10015, 10016, 10017, 10018,
10019, 10020, 10021, 10022, 10023, 10024, 10025,
10026, 10027, 10028, 10029, 10030, 10031, 10032,
10033, 10034, 10035, 10036, 10037, 10038, 10039,
10040, 10041, 10042, 10043, 10044, 10045, 10046,
10047, 10048, 10049, 10050, 10051, 10052, 10053,
10054, 10055, 10056, 10057, 10058, 10059, 10060,
10061, 10062, 10063, 10064, 10065, 10066

(916) 263-6397
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Filed 09/07/2011
Effective10/07/2011
Agency Contact: AnnmarieBillotti (916) 478-7247

File#2011-0830-01
DEPARTMENT OF FOOD AND AGRICULTURE
Oriental Fruit Fly Eradication Area

This emergency action adds Ventura County to the
eradication area for the Oriental Fruit Fly (Bactrocera
dorsalis).

Title3

CaliforniaCodeof Regulations

AMEND: 3591.2(a)

Filed 09/07/2011

Effective09/07/2011

Agency Contact: Stephen S. Brown (916) 654-1017

File#2011-0801-01

DEPARTMENT OFHEALTH CARE SERVICES
Upkeep & Repair Deduction for Personsin Long—Term
Care

This action amends Californias Medi—Cal regula-
tionsgoverning eligibility of personsinlong—term care
to conform to the requirements of Title 42 CFR section
435.725(d).

Title22

CdliforniaCodeof Regulations
AMEND: 50605

Filed 09/13/2011
Effective10/13/2011

Agency Contact: Lori Manieri (916) 650-6825

File#2011-0817-01
FISHAND GAMECOMMISSION
Upland GameHunting

Thisregulatory action by the Fish & Game Commis-
sion amends sections 300 and 311 of title 14 of the
Cdlifornia Code of Regulations. Section 300 provides
general information about upland game bird hunting
and isupdated annually prior to the start of hunting sea-
son. This rulemaking updates the number of sage—
grouse hunting permits, revises falconry season bag
[imitsin Mono County zones, and removes county—spe-
cific regulations for the take of white-winged doves.
Section 311 isamended to authorize take of wild turkey
by nolessthan 0.177 caliber ammunition.

Title14

CaliforniaCodeof Regulations
AMEND: 300, 311

Filed 09/08/2011
Effective09/10/2011

Agency Contact: Sheri Tiemann ~ (916) 6549872

File#2011-0816-02
OFFICE OF ENVIRONMENTAL
HAZARD ASSESSMENT
Chemicals Required by State or Federal Law to Have
been Tested for Potential to Cause Cancer or Reproduc-
tive Toxicity, But Which Have Not Been Adequately
Tested AsRequired

The Office of Environmental Health Hazard Assess-
ment is amending title 27, section 27000, California
Code of Regulations, entitled “ Chemicals Required By
State Or Federal Law To Have Been Tested For Poten-
tial To Cause Cancer Or Reproductive Toxicity, But
Which Have Not Been Adequately Tested As Re-
quired”. This list is published pursuant to Health and
Safety Codesection 25249.8.

Title27

CaliforniaCodeof Regulations
AMEND: 27000

Filed 09/08/2011
Effective08/01/2011

Agency Contact: Susan L uong

HEALTH

(916) 327-3015

File#2011-0830-03
STATEALLOCATION BOARD
Leroy F. Greene School Facility Act 1998; Seismic
Mitigation Program

This emergency action adds six categories of
construction to the types of school facilitieseligiblefor
participation in the Seismic Mitigation Program (SMP)
and providesfor State Architect (DSA) review of engi-
neering reports that must be included in an application
forfunding

Title2

CdliforniaCodeof Regulations
AMEND: 1859.2,1859.82
Filed 09/08/2011
Effective09/08/2011

Agency Contact: Robert Young (916) 3755939

File#2011-0728-02
STATEWATERRESOURCESCONTROL BOARD
Central Coast Corralitos R. Watershed Basin Plan
Amendment Pathogen TMDLs

Thisfiling is a Basin Plan Amendment submitted to
OAL by the State Water Resources Control Board
(SWRCB) and subject to OAL review under Govern-
ment Codesection 11353.

The Regional Water Quality Control Board, Central
Coast Region (Central Coast Water Board), adopted a
Basin Plan Amendment for the Central Coast Region
Water Quality Control Plan intended to reducefecal co-
liform concentration levelsin the Corralitos and Salsi-
puedes Creek Watershed. After adoption, the Central
Coast Water Board submitted the Basin Plan Amend-

1552
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ment to the SWRCB which then approved the amend-
ment and submitteditto OAL.

This Basin Plan Amendment includes three compo-
nents. First, theamendment includes a Total Maximum
Daily Load (TMDL) for fecal coliform concentration
applicable to the impaired waters of the Corralitos and
Sasipuedes Creek Watershed, including an imple-
mentation program for the responsible parties and a
tracking and evaluation schedule for the TMDL. Se-
cond, the amendment includes ageneral prohibition on
dischargescontaining fecal material from domestic ani-
mals (including horses, cattle, goats, sheep, dogs, cats
and any other animals in the care of persons) into the
waters of the Corralitos and Salsipuedes Creek Wa-
tershed. Third, the amendment includes a general pro-
hibition on human fecal material dischargesinto waters
of the Corralitosand Sal si puedes Creek Watershed.

Title23

CdliforniaCodeof Regulations

ADOPT: 3929.7

Filed 09/08/2011

Effective09/08/2011

Agency Contact: Michael Buckman (916) 341-5479

CCR CHANGES FILED
WITH THE SECRETARY OF STATE
WITHIN April 20, 2011 TO
September 14, 2011

All regulatory actionsfiled by OAL during this peri-
od are listed below by California Code of Regulations
titles, then by datefiled with the Secretary of State, with
theManual of Policiesand Procedures changes adopted
by the Department of Social Serviceslistedlast. For fur-
ther information on a particular file, contact the person
listed in the Summary of Regulatory Actions section of
the Notice Register published on the first Friday more
thanninedaysafter thedatefiled.

Title2

09/08/11 AMEND: 1859.2,1859.82

09/07/11 ADOPT: 10000, 10001, 10002,
10004, 10005, 10006, 10007,
10009, 10010, 10011, 10012,
10014, 10015, 10016, 10017,
10019, 10020, 10021, 10022,
10024, 10025, 10026, 10027,
10029, 10030, 10031, 10032,
10034, 10035, 10036, 10037,
10039, 10040, 10041, 10042,
10044, 10045, 10046, 10047,
10049, 10050, 10051, 10052,
10054, 10055, 10056, 10057,

10003,
10008,
10013,
10018,
10023,
10028,
10033,
10038,
10043,
10048,
10053,
10058,

09/06/11
09/01/11
09/01/11
09/01/11
08/08/11
07/27/11
07/15/11

07/1111
07/11/11
07/06/11

07/06/11
07/05/11
06/30/11
06/21/11
06/07/11
05/12/11
05/04/11

04/28/11
04/28/11
04/27/11
04/21/11
04/21/11
04/21/11

Title3

1553

09/07/11
08/23/11
08/23/11

08/03/11
07/28/11
07/15/11
07/15/11
07/15/11
07/08/11
07/05/11

06/28/11
06/27/11
06/22/11
06/15/11
05/31/11
05/11/11

04/20/11

10059, 10060, 10061, 10062, 10063,
10064, 10065, 10066

AMEND: 29000

ADOPT: 58600 REPEAL : 58600
AMEND: 54200

AMEND: 54600

ADOPT: 59700

AMEND: 1859.90.2, 1859.81

AMEND: 1151, 1153, 1155.500, 1165,
1170,1172.20

ADOPT: 21903.5AMEND: 21903
ADOPT: 570.5AMEND: 571(b)
AMEND: 1859.2, 1859.81, 1859.148.2,
1859.166.2

AMEND: 18360

AMEND: 649.3, 649.18, 649.20, 649.24
AMEND: 633.9

REPEAL: 59152

AMEND: 640

AMEND: 1859.83

ADOPT: 1190, 1190.01, 1190.02,
1190.03, 1190.04, 1190.05 AMEND:
1181.1,1181.2

AMEND: 18427.1

AMEND: 1859.90.2

AMEND: 1859.76

REPEAL: 18420.5

AMEND: 18465

ADOPT: 1859.90.2 AMEND: 1859.90.2
(renumbered to 1859.90.3), 1859.129,
1859.197

AMEND: 3591.2(a)

ADOPT: 6131 AMEND: 6128, 6130
ADOPT: 139241 AMEND: 1392,
1392.1, 13922, 13924, 1392.6,
1392.8.1,1392.9,1392.11

AMEND: 3437(b)

REPEAL : 1400.9.1

AMEND: 3434(b)

AMEND: 3589

REPEAL : 3286

AMEND: 3658

ADOPT: 3701, 3701.1, 3701.2, 3701.3,
3701.4, 37015, 3701.6, 3701.7, 3701.8
AMEND: 3407

AMEND: 3591.15(a)

AMEND: 3437(b)

AMEND: 3435(b)

AMEND: 3437(b)

AMEND: 3437(b)

ADOPT: 6446, 6446.1 AMEND: 6400,
6452.4, 6624, 6360

AMEND: 3434
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Title4
09/07/11
08/16/11

08/10/11

07/27/11
07/21/11
07/20/11
07/20/11
07/12/11

07/01/11

06/24/11

06/21/11
06/15/11

05/31/11

Title5
08/15/11

08/15/11
08/15/11
08/15/11
08/15/11
08/15/11

ADOPT: 1500.1 AMEND: 1498
ADOPT: 8078.2 AMEND: 8070, 8072,
8073,8074

ADOPT: 10030, 10031, 10032, 10033,
10034, 10035, 10036, 10037

AMEND: 5064

ADOPT: 1844.1

AMEND: 4800, 4801, 4802

AMEND: 150

AMEND: 1606, 1974, 1954.1, 1957,
1959, 1976, 1976.8, 1976.9, 1977, 1978,
1979,1979.1

ADOPT: 5000, 5010, 5020, 5021, 5030,
5031, 5032, 5033, 5034, 5035, 5036,
5037, 5038, 5039, 5050, 5051, 5052,
5053, 5054, 5060, 5061, 5062, 5063,
5064, 5065, 5066, 5080, 5081, 5082,
5100, 5101, 5102, 5103, 5104, 5105,
5106, 5107, 5120, 5130, 5131, 5132,
5133, 5140, 5141, 5142, 5143, 5144,
5150, 5151, 5152, 5153, 5154, 5170,
5180, 5181, 5182, 5183, 5190, 5191,
5192, 5193, 5194, 5200, 5210, 5211,
5212, 5220, 5221, 5230, 5231, 5232,
5240, 5241, 5250, 5251, 5260, 5265,
5266, 5267, 5268, 5269, 5270, 5275,
5280, 5281, 5282, 5283, 5290, 5291,
5300, 5310, 5311, 5312, 5313, 5314,
5315, 5320, 5321, 5330, 5340, 5350,
5360, 5361, 5362, 5363, 5369, 5370,
5371, 5380, 5400, 5410, 5411, 5420,
5421, 5422, 5423, 5430, 5431, 5432,
5433, 5434, 5435, 5440, 5450, 5460,
5461, 5470, 5480, 5490, 5491, 5492,
5493, 5494, 5500, 5510, 5520, 5530,
5531, 5532, 5533, 5534, 5540, 5550,
5560, 5570, 5571, 5572, 5573, 5580,
5590

ADOPT: 10030, 10031, 10032, 10033,
10034, 10035, 10036

AMEND: 1876

ADOPT: 340 AMEND: 221, 222, 226,
230, 288, 300 REPEAL: 262

AMEND: 8078.2

ADOPT: 19817.2, 19817.5, 19840,
19846.1 AMEND: 19815, 19816,
19816.1,19817.1,19846

ADOPT: 40050.2

ADOPT: 40050.3

AMEND: 40100.1

AMEND: 40404

AMEND: 40405.1

1554

08/15/11
08/15/11
08/15/11
08/15/11
08/15/11
08/15/11
08/15/11
08/04/11
08/04/11

06/21/11
06/20/11

05/23/11

05/02/11

05/02/11

Title7
08/16/11

Title8
09/06/11
08/29/11
08/10/11
08/05/11

08/01/11

07/28/11
07/07/11

ADOPT: 40509

ADOPT: 40513

ADOPT: 40514

ADOPT: 40515

ADOPT: 40516

ADOPT: 41021

ADOPT: 41022

ADOPT: 1039.1

AMEND: 80047, 80047.1, 80047.2,
80047.3, 80047.4, 80047.5, 80047.6,
80047.7,80047.8,80047.9, 80048.6
AMEND: 58771

ADOPT: 80048.9, 80048.9.4 AMEND:
80046.1, 80048.5, 80070.1, 80070.2,
80070.3, 80070.4, 80070.5, 80070.6
REPEAL : 80046, 80070.7,80070.8
ADOPT: 13075.3, 13075.6, 13075.7,
13075.8, 130759 AMEND: 13075.1,
13075.2, 13075.4 (renumbered from
13075.3), 13075.5 (renumbered from
13075.4)

ADOPT: 19817.2, 19817.5, 19840,
19846.1 AMEND: 19815, 19816,
19816.1,19817.1,19846

ADOPT: 800364 AMEND: 80034,
80036, 80036.1, 80036.2, 80036.3,
REPEAL : 80036.5

AMEND: 218

AMEND: 8608

AMEND: 1504, 3207

ADOPT: 3302 AMEND: 3308

ADOPT: 1603.1 AMEND: 1504, 1600,
1602, 1603

AMEND: 16423 REPEAL: 16450,
16451, 16452, 16453, 16454, 16455,
16460, 16461, 16462, 16463, 16464
ADOPT: 6799.1 AMEND: 6755
ADOPT: 1610 (section heading), 1610.1,
1610.2, 1610.3, 1610.4, 1610.5, 1610.6,
1610.7, 1610.8, 1610.9, 1611 (section
heading), 1611.1, 1611.2,1611.3,1611.4,
1611.5, 1612 (section heading), 1612.1,
1612.2, 1612.3, 1612.4, 1613 (section
heading), 1613.1, 1613.2, 1613.3,
1613.4, 1613.5, 1613.6, 1613.7, 1613.8,
1613.9, 1613.10, 1614, 1615 (section
heading), 1615.1, 1615.2, 1616 (section
heading), 1616.1, 1616.2, 1616.3,
1616.4, 1616.5, 1616.6, 1616.7, 1617
(section heading), 1617.1, 1617.2,
1617.3, 1618 (section heading), 1618.1,
1618.2, 1618.3, 1618.4, 1619 (section
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06/27/11
06/20/11
06/02/11
05/31/11
05/20/11

05/03/11
05/02/11

04/26/11

Title9
08/08/11

Title10
08/11/11
08/01/11
07/27/11
07/25/11
07/13/11
07/08/11
07/07/11
06/30/11

05/31/11
05/23/11
05/16/11
05/04/11
04/25/11

Titlel1
09/02/11
09/02/11
06/06/11
06/01/11
05/31/11
05/25/11

heading), 1619.1,
1619.4,1619.5
AMEND: 1694, 2940.7, 6060
REPEAL: 10119, 10120
AMEND: 10250.1

AMEND: 5154(j)(1)

1619.2, 1619.3,

AMEND: 5155

AMEND: 341.13, 341.14, 341.16,
341.17

AMEND: 3657

AMEND: 16423 REPEAL: 16450,

16451, 16452, 16453, 16454, 16455,
16460, 16461, 16462, 16463, 16464
AMEND: 3209

ADOPT: 4500, 4510, 4520

AMEND: 2731

AMEND: 3012.3

AMEND: 2770.1,2847.3
AMEND: 2222.12
AMEND: 210, 221
AMEND: 2699.6707
AMEND: 260.204.9
AMEND:  2699.6700,
2699.6721,2699.6725
REPEAL:2274.74,2274.77
AMEND: 2698.99
AMEND: 2498.6

ADOPT: 260.004.1
ADOPT: 14009.1, 1414, 1422.4,1422.4.1,
142245, 14225, 1422.6, 1422.6.1,
1422.6.2, 1422.6.3, 1422.7, 1422.7.1,
14229, 1422.10, 142211, 1422.12,
1424, 1437, 1950.122, 1950.122.2.1,
1950.122.4, 1950.122.4.1, 1950.122.5,
1950.122.5.1, 1950.122.5.2,
1950.122.5.3, 1950.122.5.4, 1950.122.6,
1950.122.7, 1950.122.8, 1950.122.9,
1950.122.10, 1950.122.11, 1950.122.12,
1950.122.15, 1950.205.1, 1950.209,
1950.307 AMEND: 1404, 1409, 1411,
1430.5, 1431, 1433, 1436, 1454, 1550,
1552, 1557, 1950.003, 1950.122.2,
1950.123, 1950.204.3, 1950.204.4,
1950.301, 1950.314.8,  1950.316,
1950.317

2699.6709,

ADOPT: 101.2

AMEND: 101.1

AMEND:51.7

AMEND: Article20, section51.2
AMEND: Article20, section51.25
ADOPT: Article20, section51.27

05/24/11
05/24/11

Title13

08/23/11

08/16/11
07/06/11

07/01/11

Title13,17

06/20/11

Titlel4

1555

09/08/11
08/30/11
08/29/11
08/08/11

08/03/11

07/22/11

07/14/11

07/12/11
07/08/11

06/21/11
06/16/11
06/13/11
06/09/11

05/19/11
05/12/11
05/11/11
05/03/11

05/02/11

AMEND: Article20, section51.15
AMEND: Article20, section51.24

ADOPT: 345.00 AMEND: 345.02,
345.04, 345.15, 345.18, 345.20, 345.22,
345.23,345.26

AMEND: 1800

ADOPT: 1231.2 AMEND: 1200, 1201,
1217,1221,1222,1232

AMEND: 156.00, 156.01

AMEND: Title 13: 2299.5 and Title 17:
93118.5

AMEND: 300, 311

ADOPT: 3550.16

AMEND: 502

ADOPT: 1052.5 AMEND: 895, 916.9,
936.6, 956.9, 1052,1052.1, 1052.2
ADOPT: 1051.3,1051.4, 1051.5, 1051.6,
1051.7 AMEND: 895

AMEND: 852.60.2, 852.60.3, 852.60.4,
852.61.1, 852.61.2, 852.61.3, 852.61.5,
852.61.6, 852.61.7, 852.61.8, 852.61.9,
852.61.10, 852.61.11, 852.61.12,
852.62.1,852.62.2,852.62.3

AMEND: 791, 791.7, 792, 793, 794, 795,
796 REPEAL:791.5

ADOPT: 749.6

ADOPT: 708.1, 708.2, 708.3, 708.4,
708.5, 708.6, 708.7, 708.8, 708.9,
708.10, 708.11, 708.12, 708.13, 708.14,
708.15, 708.16, 708.17 AMEND: 360,
361, 362, 363, 364, 365, 366, 353, 354,
478.1,702, 711 REPEAL: 708

AMEND: 7.50

AMEND: 7.00,7.50

AMEND: 632

AMEND: 27.20, 27.25, 27.30, 27.32
(renumbered to  27.35), 27.35

(renumbered to 27.40), 27.45, 27.50,
27.65, 28.26, 28.27, 28.28, 28.29, 28.48,
28.49, 28.54, 28.55, 28.56, 28.58, 28.65,
52.10, 150.16 REPEAL: 27.40, 28.51,
28.52,28.53,28.57

AMEND: 632

ADOPT: 28301

AMEND: 27.80

AMEND: 790, 815.05, 816.01, 816.02,
816.03, 816.05, 817.02, 817.03, 818.02,
818.03, 825.05, 825.07, 826.01, 826.02,
826.03,826.05,827.01, 827.02
AMEND: 925.7, 925.10, 926.9, 926.10,
927.5,928.5,928.6,945.4,965.4
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05/02/11
04/29/11

04/25/11

Title15
08/16/11

08/03/11
07/28/11

07/19/11
07/07/11

06/27/11
06/20/11
06/15/11

06/15/11

06/14/11

06/02/11
05/26/11

05/26/11

05/13/11
05/11/11
04/29/11

Title16
09/13/11
09/07/11
09/01/11
08/31/11
08/24/11

08/18/11
08/18/11
08/17/11
08/03/11
08/01/11
07/21/11
07/20/11
07/12/11
07/01/11
06/14/11
06/06/11

AMEND: 898.2

ADOPT: 1570, 1571, 1572, 15721,
1572.2, 1573, 1573.1, 1573.2, 1573.3,
1573.4, 1573.5, 1573.6, 1574, 1575,
1575.1,1575.2,1575.3,1576

AMEND: 1670

ADOPT: 3769, 3769.1, 3769.2, 3769.3,
3769.4,3769.5,3769.6

AMEND: 3000

ADOPT: 3084.8, 3084.9, 3086 AMEND:
3000, 3084, 3084.1, 3084.2, 3084.3,
3084.4, 3084.5, 3084.6, 3084.7, 3137,
3173.1, 3179, 3193, 3220.4, 3482, 3630,
3723 REPEAL: 3085

AMEND: 3090, 3176.4, 3315, 3323
ADOPT: 3076.4, 3076.5 AMEND: 3076,
3076.1,3076.2,3076.3

AMEND: 3140

ADOPT: 8007, 8008 AMEND: 8000
ADOPT: 3571, 3582, 3590, 3590.1,
3590.2,3590.3AMEND: 3000

ADOPT: 3571, 3582, 3590, 3590.1,
3590.2,3590.3AMEND: 3000
AMEND: 3000, 3045.3, 3123, 3134,
3250.4,3269.1, 3274, 3383, 3482
AMEND: 3378

ADOPT: 1747.1, 1749.1,
AMEND: 1706, 1747, 1748, 1749, 1750,
1752,1756,1757,1767

AMEND: 3025, 3291, 3296, 3300, 3301,
3383, 3397 REPEAL : 3302

REPEAL:1

AMEND: 3335

ADOPT: 3359.1, 3359.2, 3359.3, 3359.4,
3359.5,3359.6, 3359.7 AMEND: 3000

AMEND: 3830
ADOPT: 319.1
AMEND: 1793.5
AMEND: 2411,2414
AMEND: 1399.157,
1399.160.6

ADOPT: 1315.50, 1315.53, 1315.55
AMEND: 995

AMEND: 974

AMEND: 999

AMEND: 1327

AMEND: 1005

ADOPT: 4145AMEND: 4141
ADOPT: 1399.547

AMEND: 2070, 2071

AMEND: 1398.44, 1399, 1399.85
AMEND: 4144 now 4147

1399.160.3,

1750.1

05/24/11

05/18/11
05/18/11
05/09/11

04/28/11
04/28/11

04/26/11
04/25/11
04/25/11

Title17
09/08/11
08/29/11

06/30/11
06/30/11

06/17/11
06/16/11

06/08/11

05/19/11

04/21/11

Title18
08/16/11
07/20/11
07/08/11
06/22/11

1556

ADOPT: 1810.1, 1810.2, 1816.8, 1820,
1820.5, 1821, 1822 AMEND: 1800,
1802, 1803, 1804, 1805, 1805.1, 1806,
1807, 1807.2, 1810, 1811, 1812, 1813,
1814, 1815, 1816, 1816.1, 1816.2,
1816.3, 1816.4, 1816.5, 1816.6, 1816.7,
1819.1, 1832, 1833.1, 1833.2, 1850.6,
1850.7, 1870, 1870.1, 1874, 1877, 1880,
1881, 1886, 1886.10, 1886.20, 1886.30,
1886.40, 1886.50, 1886.60, 1886.70,
1886.80, 1887, 1887.1, 1887.2, 1887.3,
1887.4, 1887.5, 1887.6, 1887.7, 1887.8,
1887.9, 1887.10, 1887.11, 1887.12,
1887.13,1887.14, 1888

AMEND: 124

AMEND: 1536

ADOPT: 360, 363.1, 370 AMEND: 355
now 371, 356 now 361, 356.5t0 362, 357
now 363, 358 now 364, 360 now 366,
355.1 now 372, 359 now 365 REPEAL:
355.2

ADOPT: 1131, 1132

AMEND: 4150, 4151, 4152.1, 4153,
4154, 4155

AMEND: 1306

AMEND: 48.3

AMEND: 600.1, 601.5, 602, 602.1, 603,
605, 607.4,608.3, 627,634, 635, 645

AMEND: 60201

ADOPT: 58883, 58884, 58886, 58887,
58888 AMEND: 50604, 54355, 58543
AMEND: 2500, 2502, 2505

AMEND: 6020, 6035, 6051, 6065, 6070,
6075

ADOPT: 95356

ADOPT: 95600, 95601, 95602, 95603,
95604, 95605, 95606, 95607, 95608,
95609, 95610, 95611, 95612

ADOPT: 30108.1, 30226 AMEND:
30108, 30115, 30125, 30145, 30190,
30191, 30192, 301921, 301922,
30192.3, 30192.4, 30192.5, 30192.6,
30225, 30257 REPEAL : 30236
AMEND: 93115.3, 93115.4, 93115.6,
93115.7, 93115.8, 93115.9, 93115.10,
93115.13

AMEND: 7583

ADOPT: 1685.5
AMEND: 25106.5-11
ADOPT: 2558.1
AMEND: 1507
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Title19
06/30/11
06/21/11

05/12/11

Title20
05/09/11

Title22
09/13/11
08/23/11

07/21/11
07/19/11

06/29/11
06/23/11

05/17/11

AMEND: 1160.10

AMEND: 200, 201, 202, 204, 208, 209,
212

ADOPT: 2991, 2992, 2993, 2993.1,
2094, 2994.1, 2995, 2995.1, 2996,
2996.1, 2997, 2998, 2999

ADOPT: 8.2 AMEND: 1.4,1.5,1.6, 1.8,
1.9,1.10,1.13,1.15,2.4,25,2.6,3.1,3.2,
41,42, 43, 7.2, 81, 83, 84, 85, 8.6,
10.2, 13.7, 14.1, 14.2, 14.3, 14.5, 14.6,
16.1, 16.2, 16.6,Table of Filing Fees
REPEAL:8.5

AMEND: 50605

AMEND: 97212, 97213, 97228, 97229,
97232,97240, 97241, 97246, 97248
AMEND: 50035.5, 50145, 50179.5,
50183, 53845 REPEAL : 50245

ADOPT: 64430

AMEND: 51008.5

ADOPT: 70058, 71054, 72094, 73092,
74650, 76138, 76831.1, 78094.1, 79063,
79570 AMEND: 70707, 70715, 71507,
71515, 72521, 72527, 73519, 73523,
74717, TA743, 76521, 76525, 76555,
76916, 76918, 78437, 79313, 79799
ADOPT: 52100, 52101, 52102, 52103,
52104, 52500, 52501, 52506, 52508,
52509, 52510, 52511, 52512, 52513,

05/12/11
04/25/11
04/21/11

Title23

09/08/11
07/27/11
07/14/11
07/08/11

07/05/11
06/21/11
06/08/11
06/08/11
05/31/11
05/12/11
05/06/11

Title25

08/02/11

Title27

09/08/11
06/29/11

TitleMPP

1557

07/28/11
06/02/11

52514, 52515, 52600 AMEND: 52000,
52502, 52503, 52504, 52505, 52507,
52516

AMEND: 1256-9, 125610

AMEND: 2708(c)-1

AMEND: 60400, 60401, 60403, 60445,
60455, 64416, 64426, 64432, 64449,
64449.2, 64575, Appendix 64465—E

ADOPT: 3929.7

AMEND: 3939.19

ADOPT: 3919.10

ADOPT: 596, 596.1, 596.2, 596.3, 596.4,
596.5
ADOPT:597,597.1,597.2,597.3,597.4
ADOPT: 3959.4

ADOPT: 3929.6

AMEND: 3006

ADOPT: 3939.39

ADOPT:3909.1

ADOPT: 3939.38

AMEND: 6932

AMEND: 27000
AMEND: 25805

AMEND: 63-402.226
AMEND: 31-002, 31-075, 31-206,
31-320, 31-505, 31-510






